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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Rural Housing Service

Rural Business-Cooperative Service
Rural Utilities Service

Farm Service Agency

7 CFR Part 1980

RIN 0575-AC83

Single Family Housing Guaranteed
Loan Program

AGENCIES: Rural Housing Service, Rural
Business-Cooperative Service, Rural
Utilities Service, Farm Service Agency,
USDA.

ACTION: Final rule.

SUMMARY: This final rule implements
two changes in the regulations for the
Rural Housing Service (RHS) Section
502 Single Family Housing Guaranteed
Loan Program (SFHGLP) by eliminating
the lender’s published Department of
Veterans Affairs (VA) rate for first
mortgage loans with no discount points
as an option for a maximum interest rate
on loans and by allowing the Secretary
to seek indemnification from the
originating lender if a loss is paid under
certain circumstances. This action is
taken to achieve savings for the
taxpayer, simplify regulations, and
promote efficiency in managing the
SFHGLP.

DATES: Effective Date: August 1, 2011.
FOR FURTHER INFORMATION CONTACT:
Joaquin Tremols, Acting Director, Single
Family Housing Guaranteed Loan
Division, USDA Rural Development,
Room 2241, STOP 0784, 1400
Independence Ave., SW., Washington,
DC 20250, Telephone: (202) 720-1465,
E-mail: joaquin.tremols@wdc.usda.gov.

SUPPLEMENTARY INFORMATION:

Classification

This final rule has been determined to
be non-significant by the Office of
Management and Budget (OMB) under
Executive Order 12866.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Except where specified, all
State and local laws and regulations that
are in direct conflict with this rule will
be preempted. Federal funds carry
Federal requirements. No person is
required to apply for funding under this
program, but if they do apply and are
selected for funding, they must comply
with the requirements applicable to the
Federal program funds. This rule is not
retroactive. It will not affect agreements
entered into prior to the effective date
of the rule. Before any judicial action
may be brought regarding the provisions
of this rule, the administrative appeal
provisions of 7 CFR part 11 must be
exhausted.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effect of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
the Agency generally must prepare a
written statement, including a cost-
benefit analysis, for proposed and final
rules with “Federal mandates” that may
result in expenditures to State, local, or
tribal governments, in the aggregate, or
to the private sector, of $100 million, or
more, in any one year. When such a
statement is needed for a rule, section
205 of the UMRA generally requires the
Agency to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
most cost-effective, or least burdensome
alternative that achieves the objectives
of the rule.

This rule contains no Federal
mandates (under the regulatory
provisions of Title II of the UMRA) for
State, local, and tribal governments or
the private sector. Therefore, this rule is
not subject to the requirements of
sections 202 and 205 of the UMRA.

Environmental Impact Statement

This document has been reviewed in
accordance with 7 CFR part 1940,

subpart G, “Environmental Program.” It
is the determination of the Agency that
this action does not constitute a major
Federal action significantly affecting the
quality of the human environment, and,
in accordance with the National
Environmental Policy Act of 1969, 42
U.S.C. 4321 et seq., neither an
Environmental Assessment nor an
Environmental Impact Statement is
required.

Federalism—Executive Order 13132

The policies contained in this rule do
not have any substantial direct effect on
States, on the relationship between the
national government and States, or on
the distribution of power and
responsibilities among the various
levels of government. Nor does this rule
impose substantial direct compliance
costs on State and local governments.
Therefore, consultation with the States
is not required.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) the
undersigned has determined and
certified by signature of this document
that this rule change will not have a
significant impact on a substantial
number of small entities. This rule does
not impose any significant new
requirements on Agency applicants and
borrowers, and the regulatory changes
affect only Agency determination of
program benefits for guarantees of loans
made to individuals. Changes impacting
lenders will impact all approved lenders
doing business under this program.
There is no distinction made between
small and large lenders.

Intergovernmental Consultation

This program/activity is not subject to
the provisions of Executive Order
12372, which require intergovernmental
consultation with State and local
officials. (See the Notice related to 7
CFR part 3015, subpart V, at 48 FR
29112, June 24, 1983; 49 FR 22675, May
31, 1984; 50 FR 14088, April 10, 1985.)

Programs Affected

This program is listed in the Catalog
of Federal Domestic Assistance under
Number 10.410, Very Low to Moderate
Income Housing Loans (Section 502
Rural Housing Loans).
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Paperwork Reduction Act

The information collection and record
keeping requirements contained in this
regulation have been approved by OMB
in accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). The assigned OMB control
number is 0575-0078.

E-Government Act Compliance

The Rural Housing Service is
committed to complying with the E-
Government Act, to promote the use of
the Internet and other information
technologies to provide increased
opportunities for citizen access to
Government information and services,
and for other purposes.

Non-Discrimination Statement

The U.S. Department of Agriculture
(USDA) prohibits discrimination in all
its programs and activities on the basis
of race, color, national origin, age,
disability, and where applicable, sex,
marital status, familial status, parental
status, religion, sexual orientation,
genetic information, political beliefs,
reprisal, or because all or part of an
individual’s income is derived from any
public assistance program. (Not all
prohibited bases apply to all programs.)
Persons with disabilities who require
alternative means for communication of
program information (Braille, large
print, audiotape, etc.) should contact
USDA’s TARGET Center at (202) 720—-
2600 (voice and TDD). To file a
complaint of discrimination, write to
USDA, Director, Office of Civil Rights,
1400 Independence Avenue, SW.,
Washington, DC 20250-9410, or call
(800) 795-3272 (voice) or (202) 720—
6382 (TDD). USDA is an equal
opportunity provider, employer, and
lender.

Background

In the spring of 2009, the Inspector
General completed an audit of the
controls over lending activities in the
SFHGLP. The audit evaluated the
systems and processes to ensure that
lenders (1) submit accurate and
legitimate borrower eligibility data and
(2) set interest rates on loans within
Agency guidelines. The audit report
made a number of recommendations for
what the SFHGLP can do to streamline
operations, prevent fraud, and improve
efficiency in its mission. As a result of
the audit a proposed rule was published
in the Federal Register on May 19, 2010
(75 FR 27949).

Under the existing SFHGLP
regulation, lenders may set an interest
rate for a loan that does not exceed the
higher of the Lender’s published rate for
VA first mortgage loans with no

discount points or the current Federal
National Mortgage Association (Fannie
Mae) rate as defined in 7 CFR
1980.302(a), currently defined as the
current Fannie Mae posted yield for 90-
day delivery (Actual/Actual), plus six-
tenths of 1 percent for 30-year fixed rate
conventional loans, rounded up to the
nearest one-quarter of 1 percent. The
first change made by this final rule
eliminates the lender’s published VA
rate for first mortgage loans with no
discount points as an option for a
maximum interest rate on loans. The
effect of this action is to create a more
uniform, simpler standard for interest
rates under the SFHGLP, whereby
lenders will always use the current
Fannie Mae rate as the rate ceiling. The
Fannie Mae rate is the interest rate
guidance most widely utilized by
approved lenders. It is also the most
accessible to lenders and the Agency
when documenting loan files to ensure
affordable interest rates are extended to
SFHGLP borrowers.

The second change made by this final
rule relates to the rights of the Secretary
when the Secretary has to pay a claim
under the guarantee for the loan and the
original lender did not originate the
loan in accordance with the program
requirements. This change allows the
Secretary in certain circumstances to
seek indemnification from the
originating lender for the Secretary’s
loss. This change promises to save
taxpayer money and incentivize due
care on the part of lenders by allowing
the Government to recoup the funds it
pays out in the event of a claim under
the guarantee where the original lender
did not comply with SFHGLP
requirements.

Discussion of Public Comments
Received on the May 19, 2010 Proposed
Rule

The Agency received comments from
three different sources in response to
the Proposed Rule. These comments
came from advocacy groups and a
community bank.

One commenter submitted a comment
on the Single Family Housing Direct
Loan Program and expressed general
concern about the affordability of
housing for low-income families. The
Agency acknowledges this comment
and notes that the changes being
adopted will affect only the Guaranteed
Loan Program.

One commenter agreed with the
Agency that the Fannie Mae published
rate is used by a much broader base of
investors than the VA index and stated
that the rule change creating a uniform
standard will cause only minimal
disruptions in business while lenders

implement the new policy. This
commenter requested that the final rule
provide at least a 60-day
implementation period to allow lenders
to make necessary system changes. The
Agency notes that the effective date of
the final rule is 60 days from the date
of publication in the Federal Register.

The commenter also recommended
that the Agency revise the rule to
require that the Ginnie Mae index be
used if the Fannie Mae index is not
available. The commenter made this
recommendation because the
commenter is concerned about future
changes to government sponsored
enterprises (GSEs). The Agency is aware
of the vulnerabilities surrounding the
GSEs and the potential for future
changes; however, the Agency believes
it would be premature to name a backup
index at this time. Additionally, Ginnie
Mae does not publish a similar index.
The Agency, therefore, has made no
changes to the final rule in response to
this comment.

One commenter expressed concern
that the proposed indemnification
policy is too broad. The commenter
agreed that indemnification is
appropriate in cases where a lender
commits fraud, but the commenter
expressed concern about a lender being
required to provide indemnification due
to an oversight by the lender or
deception by the borrower. The Agency
has revised the rule to clarify and limit
the circumstances under which
indemnification may be required. These
changes, which address the
commenter’s concerns, are described in
greater detail below.

Another commenter made similar
comments. The commenter agreed that
indemnification is appropriate in cases
of lender fraud or lender negligence, but
the commenter expressed concern about
lenders being held liable due to
unforeseen circumstances or
circumstances beyond their control.
This commenter recommended four
specific changes to the rule.

First, the commenter stated that
lender indemnification for fraud should
exclude fraud committed by a third
party, such as a borrower, real estate
agent, or seller. The Agency does not
intend to seek indemnification when
fraud was committed by a third party
and the lender had no knowledge of
such fraud. The Agency has revised the
rule to clarify that indemnification will
apply “when there was fraud or
misrepresentation in connection with
origination of the loan of which the
originating Lender had actual
knowledge at the time it became such
Lender or which the originating Lender
participated in or condoned.”
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Second, the commenter stated that
indemnification should not be
automatic in cases where the Agency
pays a claim within 24 months of
closing. The commenter wrote that
lenders should not be subject to
indemnification when borrowers default
on their loans due to circumstances
beyond the lender’s control. The Agency
disagrees with the commenter that
indemnification is automatic. A
prerequisite to indemnification in the
proposed rule was a determination by
the Agency that the Lender did not
originate a loan in accordance with the
requirements in 7 CFR part 1980,
subpart D. Further, the Agency has
revised the rule to clarify what
conditions must be satisfied before the
Agency can require indemnification
after paying a claim within 24 months
of loan closing.

Third, the commenter recommended
that in order for a lender to be liable due
to misrepresentation, the
misrepresentation must be proven by
clear and convincing evidence and the
misrepresentation must have been
discoverable prior to loan closing. The
Agency has revised the rule to provide
clarification regarding the
circumstances under which
indemnification may be required. If RHS
pays a loss claim within 24 months of
loan origination as a result of the
originating lender’s nonconforming
action or failure to act, RHS may seek
indemnification if: (1) The originating
lender utilized unsupported data or
omitted material information when
submitting the request for a conditional
commitment to RHS; (2) the originating
lender failed to properly verify and
analyze the applicant’s income and
employment history in accordance with
Agency guidelines; (3) the originating
lender failed to address property
deficiencies identified in the appraisal
or inspection report that affect the
health and safety of the occupants or the
structural integrity of the property; or
(4) the originating lender used an
appraiser that was not properly licensed
or certified, as appropriate, to make
residential real estate appraisals in
accordance with 7 CFR 1980.334(a). In
addition, RHS may seek indemnification
at any time, regardless of how long ago
the loan closed, if RHS determines that
there was fraud or misrepresentation in
connection with the origination of the
loan of which the originating lender had
actual knowledge at the time it became
such lender or which the originating
lender participated in or condoned and
RHS paid a loss claim as a result of the
originating lender’s nonconforming
action or failure to act. In this context,

misrepresentation includes negligent
misrepresentation. With regard to the
commenter’s other suggestion, the
Agency has decided not to incorporate
the “clear and convincing evidence”
standard into the rule. The Agency will
seek indemnification only when an
analysis of all available evidence
establishes that indemnification is
appropriate under the standards set
forth in the rule. Lenders are protected
in that a decision to require
indemnification from the lender may be
appealed to the USDA National Appeals
Division (NAD), and the final
determination of NAD shall be
reviewable by any United States District
Court of competent jurisdiction
according to NAD regulations at 7 CFR
part 11.

Fourth, the commenter requested that
program violations be limited to only
material program violations that
adversely affect the program. The
Agency agrees with the commenter that
indemnification is appropriate only
where the lender’s violation is material.
As discussed above, the Agency has
revised the rule to clarify and limit the
circumstances under which
indemnification may be required. The
Agency may seek indemnification only
when RHS pays a claim under the loan
note guarantee as a result of the
originating Lender’s nonconforming
action or failure to act.

The commenter also expressed
concern about whether lenders would
have appeal rights. As noted above,
indemnification will be treated as an
adverse decision, and the lender may
appeal the decision. The Agency has
revised section 1980.399(a)(2) of the
rule to make clear that the Lender may
appeal an indemnification decision
alone, without the participation of the
borrower.

One commenter stated that the
Agency’s indemnification policy should
be like the Federal Housing
Administration’s policy in that it should
apply only to the originating lender and
not to the servicer. The Agency agrees
and has clarified that indemnification
may only be sought from originating
lenders. As noted in 7 CFR 1980.309(f),
lenders are fully responsible for their
own actions and the actions of those
acting on their behalf, including during
loan origination.

One commenter asked for clarification
whether the same indemnification
standards would apply to loans that are
manually underwritten and loans that
are submitted through the Guaranteed
Underwriting System (GUS). The
Agency will apply the same
indemnification standards to all
guaranteed loans.

List of Subjects in 7 CFR Part 1980

Home improvement, Loan programs—
Housing and community development,
Mortgage insurance, Mortgages, Rural
areas.

For the reason stated in the preamble,
Chapter XVIII, Title 7 of the Code of
Federal Regulations is amended as
follows:

PART 1980—GENERAL

m 1. The authority citation for part 1980
continues to read as follows:

Authority: 5 U.S.C. 301 and 7 U.S.C. 1989.
Subpart E also issued under 7 U.S.C. 1932(a).

Subpart D—Rural Housing Loans

m 2. Section 1980.308 is revised to read
as follows:

§1980.308 Full faith and credit and
indemnification.

(a) Full faith and credit. The loan note
guarantee constitutes an obligation
supported by the full faith and credit of
the United States and is incontestable
except for fraud or misrepresentation of
which the Lender has actual knowledge
at the time it becomes such Lender or
which the Lender participates in or
condones. Misrepresentation includes
negligent misrepresentation. A note
which provides for the payment of
interest on interest shall not be
guaranteed. Any guarantee or
assignment of a guarantee attached to or
relating to a note which provides for the
payment of interest on interest is void.
Notwithstanding the prohibition of
interest on interest, interest may be
capitalized in connection with
reamortization over the remaining term
with written concurrence of RHS. The
loan note guarantee will be
unenforceable to the extent any loss is
occasioned by violation of usury laws,
negligent servicing, or failure to obtain
the required security regardless of the
time at which RHS acquires knowledge
of the foregoing. Negligent servicing is
defined as servicing that is inconsistent
with this subpart and includes the
failure to perform those services which
a reasonably prudent lender would
perform in servicing its own loan
portfolio of loans that are not
guaranteed. The term includes not only
the concept of a failure to act, but also
not acting in a timely manner or acting
contrary to the manner in which a
reasonably prudent lender would act up
to the time of loan maturity or until a
final loss is paid. Any losses occasioned
will be unenforceable to the extent that
loan funds are used for purposes other
than those authorized in this subpart.
When the lender conducts liquidation
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in an expeditious manner, in
accordance with the provisions of
§1980.374 of this subpart, the loan note
guarantee shall cover interest until the
claim is paid within the limit of the
guarantee.

(b) Indemnification. If RHS
determines that a Lender did not
originate a loan in accordance with the
requirements in this subpart, and RHS
pays a loss claim under the loan note
guarantee as a result of the originating
Lender’s nonconforming action or
failure to act, RHS may revoke the
originating Lender’s eligibility status in
accordance with §1980.309(h) of this
subpart and may also require the
originating Lender:

(1) To indemnify RHS for the loss, if
the payment under the guarantee was
made within 24 months of loan closing,
when one or more of the following
conditions is satisfied:

(i) The originating Lender utilized
unsupported data or omitted material
information when submitting the
request for a conditional commitment to
RHS;

(ii) The originating Lender failed to
properly verify and analyze the
applicant’s income and employment
history in accordance with Agency
guidelines;

(iii) The originating Lender failed to
address property deficiencies identified
in the appraisal or inspection report that
affect the health and safety of the
occupants or the structural integrity of
the property;

(iv) The originating Lender used an
appraiser that was not properly licensed
or certified, as appropriate, to make
residential real estate appraisals in
accordance with §1980.334(a) of this
subpart; or,

(2) To indemnify RHS for the loss,
regardless of how long ago the loan
closed, if RHS determines that there was
fraud or misrepresentation in
connection with the origination of the
loan of which the originating Lender
had actual knowledge at the time it
became such Lender or which the
originating Lender participated in or
condoned. Misrepresentation includes
negligent misrepresentation.

m 3. Section 1980.320 is revised to read
as follows:

§1980.320 Interest rate.

The interest rate must not exceed the
established, applicable usury rate. Loans
guaranteed under this subpart must bear
a fixed interest rate over the life of the
loan. The rate shall be agreed upon by
the borrower and the Lender and must
not be more than the current Fannie
Mae rate as defined in § 1980.302(a) of
this subpart. The Lender must

document the rate and the date it was
determined.

m 4. Section 1980.353(c)(4) is revised to
read as follows:

§1980.353 Filing and processing

applications.
* * * * *
(C] * * %

(4) Anticipated loan rates and terms,
the date and amount of the Fannie Mae
rate used to determine the interest rate,
and the Lender’s certification that the
proposed rate is in compliance with
§1980.320 of this subpart.

* * * * *

m 5. Section 1980.399(a)(2) is revised to
read as follows:

§1980.399 Appeals.

(a] EE

(2) The Lender may appeal without
the borrower where RHS has:

(i) Denied or reduced the amount of
a loss payment to the Lender; or

(ii) Required an originating Lender to
indemnify RHS for a loss payment.
* * * * *

Dated: April 15, 2011.

Dallas Tonsanger,

Under Secretary, Rural Development.
Dated: April 21, 2011.

Michael Scuse,

Acting Under Secretary, Farm and Foreign
Agricultural Services.

[FR Doc. 2011-13061 Filed 5-27-11; 8:45 am]
BILLING CODE 3410-XV-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 93

[Docket No. APHIS-2008-0112]
RIN 0579-AD31

Importation of Horses From
Contagious Equine Metritis-Affected
Countries

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Interim rule; delay of
enforcement.

SUMMARY: On March 25, 2011, we
published an interim rule in the Federal
Register to amend the regulations
regarding the importation of horses from
countries affected with contagious
equine metritis (CEM) by incorporating
an additional certification requirement
for imported horses 731 days of age or
less and adding new testing protocols

for test mares and imported stallions
and mares more than 731 days of age.
That interim rule became effective on
March 25, 2011; however, we are
delaying the enforcement of the interim
rule until July 25, 2011. This action is
necessary to provide CEM testing
facilities time to make adjustments to
their operating procedures that are
necessary for the rule to be successfully
implemented.

DATES: Enforcement of the interim rule
amending 9 CFR part 93, published at
76 FR 16683—16686 on March 25, 2011,
is delayed until July 25, 2011.

FOR FURTHER INFORMATION CONTACT: Dr.
Ellen Buck, Senior Staff Veterinarian,
Equine Imports, National Center for
Import and Export, VS, APHIS, 4700
River Road Unit 36, Riverdale, MD
20737-1231; (301) 734—8364.

SUPPLEMENTARY INFORMATION:

Background

The regulations in 9 CFR part 93
(referred to below as the regulations)
prohibit or restrict the importation of
certain animals into the United States to
prevent the introduction of
communicable diseases of livestock and
poultry. “Subpart C—Horses,” §§ 93.300
through 93.326, pertains to the
importation of horses into the United
States. Sections 93.301 and 93.304 of
the regulations contain specific
provisions for the importation of horses
from regions affected with contagious
equine metritis (CEM), which is a highly
contagious venereal disease of horses
and other equines caused by an
infection with the bacterium Taylorella
equigenitalis.

On March 25, 2011, we published an
interim rule in the Federal Register (76
FR 16683-16686, Docket No. APHIS—
2008-0112) to amend the regulations
regarding the importation of horses from
countries affected with CEM by
incorporating an additional certification
requirement for imported horses 731
days of age or less and adding new
testing protocols for test mares and
imported stallions and mares more than
731 days of age. The provisions of the
interim rule became effective March 25,
2011, and we will consider all
comments on the interim rule received
on or before May 24, 2011.

Delay of Enforcement

After the publication of the interim
rule, we received comments that raised
a variety of issues, including the
feasibility of immediately implementing
certain requirements.

Based on our review of the comments
received to date, we consider it
advisable to delay our enforcement of
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the interim rule until July 25, 2011. This
additional time will allow CEM testing
facilities to make any adjustments to
their operating procedures that may be
necessary in order to successfully
implement the interim rule.

Accordingly, we are delaying
enforcement of the interim rule
amending 9 CFR part 93, published at
76 FR 16683-16686 on March 25, 2011,
until July 25, 2011.

Authority: 7 U.S.C. 1622 and 8301-8317;
21 U.S.C. 136 and 136a; 31 U.S.C. 9701; 7
CFR 2.22, 2.80, and 371.4.

Done in Washington, DC, this 25th day of
May 2011.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2011-13360 Filed 5-27-11; 8:45 am]
BILLING CODE 3410-34-P

FEDERAL RESERVE SYSTEM

12 CFR Part 226
[Docket No. R—1393]
RIN 7100-AD55

Truth in Lending; Correction

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule; correction.

SUMMARY: This document corrects
certain typographical errors in the
regulation and the staff commentary of
the final rule published in the Federal
Register of April 25, 2011. The final rule
amends Regulation Z, which
implements the Truth in Lending Act,
in order to clarify certain aspects of the
rules that implement the Credit Card
Accountability Responsibility and
Disclosure Act of 2009.

DATES: Effective Date: October 1, 2011.
FOR FURTHER INFORMATION CONTACT:
Stephen Shin, Attorney, or Benjamin K.
Olson, Counsel, Division of Consumer
and Community Affairs, Board of
Governors of the Federal Reserve
System, at (202) 452-3667 or 452—2412;
for users of Telecommunications Device
for the Deaf (TDD) only, contact (202)
263—-4869.

SUPPLEMENTARY INFORMATION: The Board
published a final rule in the Federal
Register of April 25, 2011 (76 FR 22948)
(FR Doc. 2011-8843), amending
Regulation Z and the staff commentary
to the regulation, in order to clarify
certain aspects of the rules that
implement the Credit Card
Accountability Responsibility and
Disclosure Act of 2009. As published,
the final rule inadvertently omits the

revisions to redesignated § 226.58(b)(7)
and the revised commentary to
§226.55(b)(6). In addition, the
published final rule misprints comment
51(b)(2)-1 and contains other
typographical errors.

Accordingly, in the final rule, FR Doc.

2011-8843, published on April 25,
2011, (76 FR 22948) make the following
corrections:

PART 226—[CORRECTED]

§226.9 [Corrected]

m 1. On page 23000, in the third column,
line 55, correct amendatory instruction
7 to read as follows:

Section 226.9 is amended by adding
paragraph (b)(3)(iii) and by revising
paragraphs (c)(2)(i)A), (c)(2)(ii),
(c)(2)(iii), (c)(2)(iv)(A)(1), (c)(2)(iv)(B),
(c)(2)(iv)(D), (c)(2)(v)(B)(1) through (3),
(c)(2)(v)(C), and (c)(2)(v)(D).

§226.58 [Corrected]

m 2. On page 23003, in the third column,
line 48, correct amendatory instruction
14.B. to read as follows:

B. Redesignating paragraphs (b)(4)
through (7) as paragraphs (b)(5) through
(8), and revising redesignated paragraph
(b)(7);

m 3. On page 23004, in the first column,
line 24, in § 226.58, correct paragraph
(b) by adding paragraph (b)(7) to read as
follows:

(7) Pricing information. For purposes
of this section, “pricing information”
means the information listed in
§226.6(b)(2)(i) through (b)(2)(xii).
Pricing information does not include
temporary or promotional rates and
terms or rates and terms that apply only
to protected balances.

* * * * *

Supplement I to Part 226 [Corrected]

m 4. On page 23016, in the first column,
line 3, italicize the heading “9(c)
Change in terms.”

m 5. On page 23021, in the third column,
line 29, correct paragraph 1. of 51(b)(2)
to read as follows:

1. Credit line request by joint
accountholder aged 21 or older. The
requirement under § 226.51(b)(2) that a
cosigner, guarantor, or joint accountholder
for a credit card account opened pursuant to
§ 226.51(b)(1)(ii) must agree in writing to
assume liability for the increase before a
credit line is increased, does not apply if the
cosigner, guarantor or joint accountholder
who is at least 21 years old initiates the
request for the increase.

m 6. On page 23034, in the first column,
line 24, correct 55(b) by adding 55(b)(6)
to read as follows:

55(b)(6) Servicemembers Civil Relief Act
exception.

1. Rate, fee, or charge that does not exceed
rate, fee, or charge that applied before
decrease. When a rate or a fee or charge
subject to § 226.55 has been decreased
pursuant to 50 U.S.C. app. 527 or a similar
federal or state statute or regulation,

§ 226.55(b)(6) permits the card issuer to
increase the rate, fee, or charge once 50
U.S.C. app. 527 or the similar statute or
regulation no longer applies. However,

§ 226.55(b)(6) prohibits the card issuer from
applying to any transactions that occurred
prior to the decrease a rate, fee, or charge that
exceeds the rate, fee, or charge that applied
to those transactions prior to the decrease
(except to the extent permitted by one of the
other exceptions in § 226.55(b)). For example,
if a temporary rate applied prior to a decrease
in rate pursuant to 50 U.S.C. app. 527 and
the temporary rate expired during the period
that 50 U.S.C. app. 527 applied to the
account, the card issuer may apply an
increased rate once 50 U.S.C. app. 527 no
longer applies to the extent consistent with
§226.55(b)(1). Similarly, if a variable rate
applied prior to a decrease in rate pursuant
to 50 U.S.C. app. 527, the card issuer may
apply any increase in that variable rate once
50 U.S.C. app. 527 no longer applies to the
extent consistent with §226.55(b)(2).

2. Decreases in rates, fees, and charges to
amounts consistent with 50 U.S.C. app. 527
or similar statute or regulation. If a card
issuer deceases an annual percentage rate or
a fee or charge subject to § 226.55 pursuant
to 50 U.S.C. app. 527 or a similar federal or
state statute or regulation and if the card
issuer also decreases other rates, fees, or
charges (such as the rate that applies to new
transactions) to amounts that are consistent
with 50 U.S.C. app. 527 or a similar federal
or state statute or regulation, the card issuer
may increase those rates, fees, and charges
consistent with § 226.55(b)(6).

3. Example. Assume that on December 31
of year one the annual percentage rate that
applies to a $5,000 balance on a credit card
account is a variable rate that is determined
by adding a margin of 10 percentage points
to a publicly-available index that is not under
the card issuer’s control. The account is also
subject to a monthly maintenance fee of $10.
On January 1 of year two, the card issuer
reduces the rate that applies to the $5,000
balance to a non-variable rate of 6% and
ceases to impose the $10 monthly
maintenance fee and other fees (including
late payment fees) pursuant to 50 U.S.C. app.
527. The card issuer also decreases the rate
that applies to new transactions to 6%.
During year two, the consumer uses the
account for $1,000 in new transactions. On
January 1 of year three, 50 U.S.C. app. 527
ceases to apply and the card issuer provides
a notice pursuant to § 226.9(c) informing the
consumer that on February 15 of year three
the variable rate determined using the 10-
point margin will apply to any remaining
portion of the $5,000 balance and to any
remaining portion of the $1,000 balance. The
notice also states that the $10 monthly
maintenance fee and other fees (including
late payment fees) will resume on February
15 of year three. Consistent with
§226.9(c)(2)(iv)(B), the card issuer is not
required to provide a right to reject in these
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circumstances. On February 15 of year three,
§ 226.55(b)(6) permits the card issuer to begin
accruing interest on any remaining portion of
the $5,000 and $1,000 balances at the
variable rate determined using the 10-point
margin and to resume imposing the $10
monthly maintenance fee and other fees
(including late payment fees).

By order of the Board of Governors of the
Federal Reserve System, acting through the
Secretary under delegated authority, May 19,
2011.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. 2011-12795 Filed 5-27-11; 8:45 am]
BILLING CODE 6210-01-P

BUREAU OF CONSUMER FINANCIAL
PROTECTION

12 CFR Chapter X
[Docket No.: CFPB-HQ-2011-1]

Identification of Enforceable Rules and
Orders

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Notice for Public Comment.

SUMMARY: Section 1063(i) of the
Consumer Financial Protection Act of
2010 (““Act”) * requires the Bureau of
Consumer Financial Protection (“CFPB”’
or “Bureau”) to publish in the Federal
Register a list of the rules and orders
that will be enforced by the CFPB. This
notice sets forth a list for public
comment. A final list will be published
not later than the designated transfer
date, July 21, 2011.

DATES: Comments are invited and must
be received on or before June 30, 2011.

ADDRESSES: Interested parties are
invited to submit written comments
electronically or in paper form.
Comments should refer to “Docket No.
CFPB-HQ-2011-1.” Comments should
be submitted to:

e Electronic: http://
www.regulations.gov.

e Mail or Hand Delivery/Courier in
Lieu of Mail: Office of the General
Counsel, CFPB, 1801 L Street, NW.,
Washington, DC 20036.

All comments received will be posted
to http://www.regulations.gov. In
addition, comments will be available for
public inspection and copying in
Treasury’s Library, Room 1428, Main
Treasury Building, 1500 Pennsylvania
Avenue, NW., Washington, DC 20220,
on official business days between the
hours of 10 a.m. and 5 p.m. Eastern

1The Act is Title X of the Dodd-Frank Wall Street
Reform and Consumer Protection Act, Public Law
111-203.

Time. An appointment to inspect
comments can be made by telephoning
(202) 622-0990.

All comments, including attachments
and other supporting materials, will
become part of the public record and
subject to public disclosure. Sensitive
personal information, such as account
numbers or social security numbers,
should not be included. Comments will
not be edited to remove any identifying
or contact information.

FOR FURTHER INFORMATION CONTACT:
Rebecca G. Deutsch, Office of the
General Counsel, CFPB, 1801 L Street,
NW., Washington, DC 20036,
rebecca.deutsch@treasury.gov.

SUPPLEMENTARY INFORMATION: Under the
Act, on the designated transfer date, July
21, 2011,2 certain consumer financial
protection authorities will transfer from
seven transferor agencies 3 to the CFPB,
and the CFPB will also assume certain
new authorities. Subject to the
limitations and other provisions of the
Act, the CFPB will be authorized to
enforce, inter alia, rules and orders
issued by the transferor agencies under
the enumerated consumer laws.4 The
CFPB will also have authority to enforce
in some circumstances the Federal
Trade Commission’s Telemarketing
Sales Rule and its rules under the
Federal Trade Commission Act,
although the Federal Trade Commission
will retain full authority over these
rules.5

Section 1063(i) of the Act provides
that, not later than the designated
transfer date, the CFPB ‘(1) shall, after
consultation with the head of each
transferor agency, identify the rules and
orders that will be enforced by the
Bureau; and (2) shall publish a list of
such rules and orders in the Federal
Register.” The CFPB has consulted with
each transferor agency pursuant to
section 1063(i) and has developed a list
of rules for which it seeks public

2The Secretary of the Treasury designated this
date pursuant to section 1062 of the Act. See 75 FR
57252-02, Sept. 20, 2010.

3 Section 1061(a)(2) of the Act defines the terms
“transferor agency” and ‘““transferor agencies” to
mean, respectively, “(A) the Board of Governors
(and any Federal Reserve Bank, as context requires),
the Federal Deposit Insurance Corporation, the
Federal Trade Commission, the National Credit
Union Administration, the Office of the Comptroller
of the Currency, the Office of Thrift Supervision,
and the Department of Housing and Urban
Development, and the heads of those agencies, and
(B) the agencies listed in subparagraph (A)
collectively.”

4 “Enumerated consumer laws” is defined in
section 1002(12) of the Act and section 1400(b) of
the Mortgage Reform and Anti-Predatory Lending
Act, Tit. XIV, Public Law 111-203.

5 These rules are listed as items 1 and 5 through
11 in section F (“Federal Trade Commission’’) of
the list below.

comment.® After consultation, neither
the transferor agencies nor the CFPB
have identified any orders for inclusion
in the list. After considering any public
comments, the CFPB will publish a final
list in the Federal Register not later
than the designated transfer date.

The CFPB’s enforcement authority is
defined by the Act and other applicable
law. As a result, the list required by
section 1063(i) will not have a
substantive effect on any rules or orders
or the parties who may be subject to
them; it will merely provide a
convenient reference source.
Accordingly, the inclusion or exclusion
of any rule or order would not alter the
CFPB’s authority. In addition, section
1063(i) does not require the CFPB to
update, correct, or otherwise maintain
the final list. Because the list under
section 1063(i) reflects the CFPB’s
interpretation of its authority under the
Act and relates to agency organization,
procedure, or practice, the list is not
subject to the notice-and-comment
requirements of the Administrative
Procedure Act (“APA”’) (5 U.S.C. 551 et
seq).” Nevertheless, the Bureau invites
public comment during a thirty-day
period.

Accordingly, pursuant to section
1063(i), the CFPB invites public
comment on the following list of rules
that will be enforceable by the CFPB
subject to the limitations and other
provisions of the Act:8

A. Board of Governors of the Federal
Reserve

1. 12 CFR Part 202—Equal Credit
Opportunity Act (Regulation B)

2. 12 CFR Part 203—Home Mortgage
Disclosure (Regulation C)

3. 12 CFR Part 205—Electronic Fund
Transfers (Regulation E)

4.12 CFR 208.101-105 & Appendix A
to Subpart I—Registration of Residential
Mortgage Loan Originators (Regulation
H, Subpart I)

5. 12 CFR Part 213—Consumer
Leasing (Regulation M)

6. 12 CFR Part 216—Privacy of
Consumer Financial Information
(Regulation P)

7. 12 CFR Part 222—Fair Credit
Reporting (Regulation V), except with

6 Section 1066 of the Act grants the Secretary of
the Treasury interim authority to perform certain
functions of the CFPB. Pursuant to that authority,
Treasury publishes this notice on behalf of the
CFPB.

7 Because publication of the list under section
1063(i) is not subject to the APA’s notice-and-
comment requirements, an initial regulatory
flexibility analysis is not required under the
Regulatory Flexibility Act (5 U.S.C. 601 et seq.).

8 Unless otherwise noted, all references to a Part
include accompanying appendices and
supplements.
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respect to §§222.1(c) (effective dates),
222.83 (Disposal of consumer
information), 222.90 (Duties regarding
the detection, prevention, and
mitigation of identity theft), 222.91
(Duties of card issuers regarding
changes of address), & Appendix ]
(Interagency Guidelines on Identity
Theft Detection, Prevention, and
Mitigation)

8. 12 CFR Part 226—Truth in Lending
(Regulation Z)

9. 12 CFR Part 230—Truth in Savings
(Regulation DD)

B. Federal Deposit Insurance
Corporation

1. 12 CFR Part 332—Privacy of
Consumer Financial Information

2. 12 CFR Part 334—Fair Credit
Reporting, except with respect to
§§ 334.83 (Disposal of consumer
information), 334.90 (Duties regarding
the detection, prevention, and
mitigation of identity theft), 334.91
(Duties of card issuers regarding
changes of address), & Appendix J
(Interagency Guidelines on Identity
Theft Detection, Prevention, and
Mitigation)

3. 12 CFR 365.101-.105 & Appendix
A to Subpart B—Registration of
Residential Mortgage Loan Originators

C. Office of the Comptroller of the
Currency

1. 12 CFR 34.20-.25—Adjustable-Rate
Mortgages (but only as applied to non-
federally chartered housing creditors
under the Alternative Mortgage
Transaction Parity Act (“AMTPA”))

2.12 CFR 34.101-.105 & Appendix A
to Subpart F—Registration of
Residential Mortgage Loan Originators

3. 12 CFR Part 40—Privacy of
Consumer Financial Information

4. 12 CFR Part 41—Fair Credit
Reporting, except with respect to
§§41.83 (Disposal of consumer
information), 41.90 (Duties regarding
the detection, prevention, and
mitigation of identity theft), 41.91
(Duties of card issuers regarding
changes of address), & Appendix J
(Interagency Guidelines on Identity
Theft Detection, Prevention, and
Mitigation)

D. Office of Thrift Supervision

1. 12 CFR 560.35—Adjustments to
home loans (but only as applied to non-
federally chartered housing creditors
under AMTPA)

2.12 CFR 560.210-220—Alternative
Mortgage Transactions (but only as it
relates to AMTPA)

3. 12 CFR 563.101-.105 & Appendix
A to Subpart D—Registration of
Residential Mortgage Loan Originators

4. 12 CFR Part 571—Fair Credit
Reporting, except with respect to
§§571.83 (Disposal of consumer
information), 571.90 (Duties regarding
the detection, prevention, and
mitigation of identity theft), 571.91
(Duties of card issuers regarding change
of address), & Appendix J (Interagency
Guidelines on Identity Theft Detection,
Prevention, and Mitigation)

5. 12 CFR Part 573—Privacy of
Consumer Financial Information

E. National Credit Union
Administration

1. 12 CFR 701.21—Loans to members
and lines of credit to members (but only
as applied to non-federally chartered
housing creditors under AMTPA)

2. 12 CFR Part 707—Truth in Savings

3. 12 CFR Part 716—Privacy of
Consumer Financial Information

4. 12 CFR Part 717—Fair Credit
Reporting, except with respect to
§§717.83 (Disposal of consumer
information), 717.90 (Duties regarding
the detection, prevention, and
mitigation of identity theft), 717.91
(Duties of card issuers regarding
changes of address), & Appendix J
(Interagency Guidelines on Identity
Theft Detection, Prevention, and
Mitigation)

5. 12 CFR Part 741—Requirements for
Insurance, but only with respect to
§§ 741.217 (Truth in savings), 741.220
(Privacy of consumer financial
information), & 741.223 (Registration of
residential mortgage loan originators)

6. 12 CFR Part 761—Registration of
Mortgage Loan Originators

F. Federal Trade Commission

1. 16 CFR Part 310—Telemarketing
Sales Rule

2. 16 CFR Part 313—Privacy of
Consumer Financial Information

3. 16 CFR Part 320—Disclosure
Requirements for Depository
Institutions Lacking Federal Depository
Insurance

4. 16 CFR Part 322—Mortgage
Assistance Relief Services

5. 16 CFR Part 425—Use of
Prenotification Negative Option Plans

6. 16 CFR Part 429—Rule Concerning
Cooling-Off Period for Sales Made at
Homes or at Certain Other Locations

7. 16 CFR Part 433—Preservation of
Consumers’ Claims and Defenses

8. 16 CFR Part 444—Credit Practices

9. 16 CFR Part 435—Mail or
Telephone Order Merchandise

10. 16 CFR Part 436—Disclosure
Requirements and Prohibitions
Concerning Franchising

11. 16 CFR Part 437—Disclosure
Requirements and Prohibitions
Concerning Business Opportunities

12. 16 CFR Subchapter F, Parts 603 et
seq.—Fair Credit Reporting Act, except
with respect to Part 681 (Identity Theft
Rules), Part 682 (Disposal of Consumer
Report Information and Records), &
Appendix A to Part 681 (Interagency
Guidelines on Identity Theft Detection,
Prevention, and Mitigation)

13. 16 CFR Part 901—Procedures for
State Application for Exemption from
the Provisions of the [Fair Debt
Collection Practices] Act

G. Department of Housing and Urban
Development

1. 24 CFR 26.28—-.56—Hearing
Procedures Pursuant to the
Administrative Procedure Act

2. 24 CFR Part 30—Civil Money
Penalties: Certain Prohibited Conduct
(but only as applied to the Real Estate
Settlement Procedures Act of 1974
(“RESPA”’) and the Interstate Land Sales
Full Disclosure Act (“ILSA”))

3. 24 CFR Part 1710—Land
Registration

4. 24 CFR Part 1715—Purchasers’
Revocation Rights, Sales Practices, and
Standards

5. 24 CFR Part 1720—Formal
Procedures and Rules of Practice

6. 24 CFR Part 3500—Real Estate
Settlement Procedures Act

7. 24 CFR Part 3800—Investigations in
Consumer Regulatory Programs (but
only as applied to RESPA and ILSA)

Dated: May 23, 2011.
Rebecca Ewing,

Acting Executive Secretary, U.S. Department
of the Treasury.

[FR Doc. 2011-13256 Filed 5-27-11; 8:45 am]
BILLING CODE 4810-25-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM451; Special Conditions No.
25-426-SC]

Special Conditions: Bombardier Model
BD-700-1A10 and BD-700-1A11
Airplanes, Head-up Display (HUD) With
Video Synthetic Vision System (SVS)

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions.

SUMMARY: These special conditions are
issued for Bombardier Model BD-700—
1A10 and BD-700-1A11 airplanes.
These airplanes, as modified by
Bombardier Inc., will have a novel or
unusual design feature associated with
a SVS that displays video imagery on
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the HUD. The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for this
design feature. These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.

DATES: Effective Date: June 30, 2011.

FOR FURTHER INFORMATION CONTACT: Dale
Dunford, FAA, ANM-111, Transport
Airplane Directorate, Aircraft
Certification Service, 1601 Lind
Avenue, SW., Renton, Washington,
98057-3356; telephone (425) 227-2239
facsimile (425) 227-1100.

SUPPLEMENTARY INFORMATION:

Background

On January 26, 2007, Transport
Canada Civil Aviation (TCCA), on
behalf of Bombardier Inc., located in
Montreal, Canada, applied to the New
York Aircraft Certification Office
(NYACO) for FAA approval of a type-
design change on the Bombardier Model
BD-700-1A10 and BD-700-1A11
airplanes. Per Type Certificate Data
Sheet (TCDS) T00003NY, those aircraft
models are known under the marketing
designation of Global Express and
Global 5000, respectively. The change is
to introduce the Rockwell-Collins
avionics suite to replace the existing
Honeywell Primus 2000EP avionics
suite. The change includes the
installation of a SVS that displays video
imagery.

Video display on the HUD constitutes
new and novel technology for which the
FAA has no certification criteria. Title
14, Code of Federal Regulations
(14 CFR) 25.773 does not permit visual
distortions and reflections that could
interfere with the pilot’s normal duties
and was not written in anticipation of
such technology. Other applications for
certification of such technology are
anticipated in the near future and
magnify the need to establish FAA
safety standards that can be applied
consistently for all such approvals.
Special conditions are therefore issued
as prescribed under the provisions of
§21.16.

Type Certification Basis

Under the provisions of 14 CFR
21.101, Bombardier Inc. must show that
the Bombardier Model BD-700-1A10
and BD-700-1A11 airplanes, as
changed, continue to meet the
applicable provisions of the regulations
incorporated by reference in TO0003NY
or the applicable regulations in effect on
the date of application for the change.
The regulations incorporated by

reference in the type certificate are
commonly referred to as the “original
type certification basis.”” The regulations
incorporated by reference in TO0003NY
are as follows:

Based on the application date, January
26, 2007, under the provisions of
§21.101, the applicable type-
certification standards for the
modification to the Bombardier Model
BD-700-1A10 and BD-700-1A11
airplanes are as follows:

Airworthiness & Environmental
Standards for Components and Areas
Not Affected by the Change

The original certification basis for the
Bombardier Model BD-700-1A10 and
BD-700-1A11 airplanes shown on
TCDS T00003NY, Revision 13.

Airworthiness and Environmental
Standards for Components and Areas
Affected by the Change

14 CFR part 25, effective February 1,
1965, including the latest applicable
requirements of Amendments 25—1
through 25-119.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Bombardier Model BD-700—
1A10 and BD-700-1A11 airplanes
because of a novel or unusual design
feature, special conditions are
prescribed under the provisions of
14 CFR 21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same or similar novel
or unusual design feature, or should any
other model already included on the
same type certificate be modified to
incorporate the same or similar novel or
unusual design feature, the special
conditions would also apply to the other
model under § 21.101.

In addition to the applicable
airworthiness regulations and special
conditions, the Bombardier Model BD—
700—-1A10 and BD-700-1A11 airplanes
must comply with the fuel-vent and
exhaust-emission requirements of
14 CFR part 34 and the noise
certification requirements of 14 CFR
part 36.

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with §11.38, and they become part of
the type-certification basis under
14 CFR 21.101.

Novel or Unusual Design Features

The Bombardier Model BD-700-1A10
and BD-700-1A11 airplanes will

incorporate the following novel or
unusual design features:

An SVS that displays video imagery
on a HUD.

Discussion

For many years the FAA has
approved, on transport category
airplanes, the use of HUD that display
flight symbology, without a significant
visual obscuration of the outside view.
When the FAA began to evaluate the
display of enhanced vision system
(EVS) imagery on the HUD, significant
potential to obscure the outside view
became apparent, contrary to the
requirements of 14 CFR 25.773. This
rule does not permit distortions and
reflections in the pilot-compartment
view that can interfere with normal
duties, and the rule was not written in
anticipation of such technology. The
video image potentially interferes with
the pilot’s ability to see the natural
scene in the center of the forward field
of view. Therefore, the FAA issued
special conditions for such HUD/EVS
installations to ensure that the level of
safety required by § 25.773 would be
met even when the image might
partially obscure the outside view.
While many of the characteristics of
EVS and SVS video differ in some ways,
they have one thing in common: The
potential for interference with the
outside view through the airplane
windshield. The FAA issues special
conditions for new and novel
technologies to achieve equivalent
levels of safety.

Although the pilot readily may be
able to see around and through small,
individual, stroke-written symbols on
the HUD, the pilot may not be able to
see around or through the image that
fills the display without some
interference of the outside view.
Nevertheless, the SVS may be capable of
meeting the required level of safety
when considering the combined view of
the image and the outside scene visible
to the pilot through the image. It is
essential that the pilot can use this
combination of image and natural view
of the outside scene as safely and
effectively as the pilot-compartment
view currently available without the
SVS image.

Because § 25.773 does not provide for
any alternatives or considerations for
such a new and novel system, the FAA
establishes safety requirements that
assure an equivalent level of safety and
effectiveness of the pilot-compartment
view as intended by that rule. The
purpose of this special condition is to
provide the unique pilot-compartment-
view requirements for the SVS
installation.



Federal Register/Vol. 76, No. 104/ Tuesday, May 31, 2011/Rules and Regulations

31225

Discussion of Comments

Notice of Proposed Special
Conditions no. 25-11-10-SC for the
Bombardier Model BD-700-1A10 and
BD-700-1A11 airplanes was published
in the Federal Register on March 28,
2011 (76 FR 17062). No comments were
received, and the special conditions are
adopted as proposed.

Applicability

As discussed above, these special
conditions are applicable to the
Bombardier Model BD-700-1A10 and
BD-700-1A11 airplanes. Should
Bombardier Inc. apply at a later date for
a change to the type certificate to
include another model incorporating the
same novel or unusual design feature,
the special conditions would apply to
that model as well.

Conclusion

This action affects only certain novel
or unusual design features on
Bombardier Model BD-700-1A10 and
BD-700-1A11 airplanes. It is not a rule
of general applicability.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type-
certification basis for Bombardier Model
BD-700-1A10 and BD-700-1A11
airplanes.

1. During any phase of flight in which
it is to be used, the SVS imagery on the
HUD must not degrade flight safety or
interfere with the effective use of
outside visual references for required
pilot tasks.

2. To avoid unacceptable interference
with the safe and effective use of the
pilot-compartment view, the SVS must
meet the following requirements:

a. The SVS design must minimize
unacceptable display characteristics or
artifacts (e.g., terrain shadowing against
a dark background) that obscure the
desired image of the scene, impair the
pilot’s ability to detect and identify
visual references, mask flight hazards,
distract the pilot, or otherwise degrade
task performance or safety.

b. Control of SVS image display
brightness must be sufficiently effective
in dynamically changing background
(ambient) lighting conditions to avoid

pilot distraction, impairment of the
pilot’s ability to detect and identify
visual references, masking of flight
hazards, or to otherwise degrade task
performance or safety. If automatic
control for image brightness is not
provided, it must be shown that a
single, manual setting is satisfactory for
the range of lighting conditions
encountered during a time-critical, high-
workload phase of flight (e.g., low-
visibility instrument approach).

c. A readily accessible control must be
provided that permits the pilot to
immediately deactivate and reactivate
display of the SVS image on demand,
without having to remove hands from
the flight controls and throttles.

d. The SVS image on the HUD must
not impair the pilot’s use of guidance
information, or degrade the presentation
and pilot awareness of essential flight
information displayed on the HUD, such
as alerts, airspeed, attitude, altitude and
direction, approach guidance,
windshear guidance, TCAS resolution
advisories, or unusual-attitude recovery
cues.

e. The SVS image and the HUD
symbols, which are spatially referenced
to the pitch scale, outside view, and
image, must be scaled and aligned (i.e.,
conformal) to the external scene. In
addition, the SVS image and the HUD
symbols—when considered singly or in
combination—must not be misleading,
cause pilot confusion, or increase
workload. Airplane attitudes or cross-
wind conditions may cause certain
symbols (e.g., the zero-pitch line or
flight-path vector) to reach field-of-view
limits, such that they cannot be
positioned conformally with the image
and external scene. In such cases, these
symbols may be displayed but with an
altered appearance that makes the pilot
aware that they are no longer displayed
conformally (for example, “ghosting”).
The combined use of symbology and
runway image may not be used for path
monitoring when path symbology is no
longer conformal.

f. A HUD system used to display SVS
images must, if previously certified,
continue to meet all of the requirements
of the original approval.

3. The safety and performance of the
pilot tasks associated with the use of the
pilot-compartment view must be not be
degraded by the display of the SVS
image. These tasks include the
following:

a. Detection, accurate identification
and maneuvering, as necessary, to avoid
traffic, terrain, obstacles, and other
flight hazards.

b. Accurate identification and
utilization of visual references required

for every task relevant to the phase of
flight.

4. Appropriate limitations must be
stated in the Operating Limitations
section of the Airplane Flight Manual to
prohibit the use of the SVS for functions
that have not been found to be
acceptable.

Issued in Renton, Washington, on May 20,
2011.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2011-13341 Filed 5-27-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF JUSTICE

28 CFR Part 58
[Docket No.: EOUST 103]
RIN 1105-AB16

Procedures Governing Administrative
Review of a United States Trustee’s
Decision To Deny a Chapter 12 or
Chapter 13 Standing Trustee’s Claim of
Actual, Necessary Expenses

AGENCY: Executive Office for United
States Trustees (“EQUST”), Justice.

ACTION: Final rule.

SUMMARY: This final rule (‘“‘rule”) sets
forth the procedures for a chapter 12 or
chapter 13 standing trustee (‘“‘trustee”)
to obtain administrative review of a
United States Trustee’s decision to deny
a trustee’s claim that certain expenses
are actual and necessary for the
administration of bankruptcy cases. The
Bankruptcy Abuse Prevention and
Consumer Protection Act of 2005
(“BAPCPA”) requires that trustees
exhaust all administrative remedies
pertaining to a denial of a claim of
actual, necessary expenses before
seeking judicial review, and the
Attorney General prescribe procedures
for administrative review of such
denials. This rule ensures that the
process for administratively reviewing a
United States Trustee’s denial of a
trustee’s request for expenses is fair and
effective.

DATES: Effective Date: This rule is
effective June 30, 2011.

ADDRESSES: Executive Office for United
States Trustees (“EOUST”), 20
Massachusetts Ave., NW., 8th Floor,
Washington, DC 20530.

FOR FURTHER INFORMATION CONTACT:
Ramona D. Elliott, General Counsel, or
Larry Wahlquist, Office of General
Counsel, at (202) 307—-1399 (not a toll-
free number).

SUPPLEMENTARY INFORMATION: On August
14, 2009, at 74 FR 41,101, EOUST
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published a proposed rule on this topic.
Before the comment period closed on
October 13, 2009, EOUST received two
comments. The comments received and
EOUST’s responses are discussed
below.

Discussion

The administration of all chapter 12
and chapter 13 bankruptcy cases is
entrusted to private persons who are
case or standing trustees under the
supervision and oversight of a regional
United States Trustee. As distinguished
from case or standing trustees, United
States Trustees are employees of the
Department of Justice. A standing
trustee is appointed by the United States
Trustee under 28 U.S.C. 586 and
administers more than one chapter 12 or
chapter 13 case, as opposed to a case
trustee who is appointed under 11
U.S.C. 1202 or 11 U.S.C. 1302 and who
administers only the case to which the
trustee is appointed. This rule addresses
the right, conferred by the BAPCPA, of
a standing trustee to obtain
administrative review when the
trustee’s request for projected expenses,
referred to as a “claim of actual,
necessary expenses’’ in 28 U.S.C.
586(e)(3), is denied by the United States
Trustee.

When a debtor files for bankruptcy
relief under chapter 12 or chapter 13,
the debtor proposes a plan to pay his or
her creditors a percentage of the
amounts owed to creditors over a
specified period of time and obtains
court approval of this plan. This process
is termed confirming a chapter 12 or
chapter 13 plan. Once the bankruptcy
court confirms the plan, the trustee will
oversee the payment of creditors
pursuant to the plan. The debtor pays
plan payments to the trustee and the
trustee then disburses the appropriate
amounts to creditors.

As part of the process of
administering debtors’ cases, a trustee
incurs expenses. A trustee is authorized
to collect a specified percentage from
debtors’ plan payments to pay for these
expenses. However, before incurring
expenses, a trustee obtains approval
from the United States Trustee. As the
first step in obtaining United States
Trustee approval for expenses, the
United States Trustee requires that the
trustee submit a budget for the
anticipated expenses for the fiscal year.
The fiscal year for the chapter 12
standing trustee ends each June 30th;
the fiscal year for the chapter 13
standing trustee ends each September
30th. Next, these projected expenses are
evaluated by the United States Trustee
who will either approve the expenses or
require modifications to the proposed

budget. Once the United States Trustee
approves the trustee’s budget, the
trustee is notified of this approval, and
pursuant to 28 U.S.C. 586(e), the
trustee’s compensation and a specified
percentage fee that the trustee may
collect from debtors’ plan payments are
authorized. This fee is to be used for
payment of the approved expenses
incurred during the fiscal year as well
as for the trustee’s compensation.

When a trustee realizes that expenses
for the current year might exceed the
approved amount, a trustee must submit
a request to the United States Trustee,
and obtain approval, before incurring
expenses above the approved amount.
This request must be submitted when
the increase to an individual expense
line item is greater than both 10% of the
budgeted amount and $5,000.00.
Expenses for certain items require prior
United States Trustee approval
regardless of amount. These expenses
currently are increases in the amount
budgeted for specified employee
expenses, increases in office lease
obligations, payments to the standing
trustee or relative of the standing
trustee, and expenses for any item not
originally contained in the approved
budget. This policy is set forth in the
Handbook for Chapter 13 Standing
Trustees which is posted on the
EOUST’s Web site and will be
incorporated in the revised Handbook
for Chapter 12 Standing Trustees. If any
other expenses are added to this list, the
United States Trustee will notify
trustees via e-mail or regular mail at
least 30 days before including the new
expenses in a revision to the Handbook.

If a trustee disagrees with the United
States Trustee’s denial of the trustee’s
proposed budget or request for
additional expenses, the trustee may
seek administrative review of the denial
under the procedures identified in this
rule. The Director of EOUST
(“Director”’) will conduct a de novo
review of the United States Trustee’s
decision to determine whether the
record supports the United States
Trustee’s decision and whether the
decision was an appropriate exercise of
the United States Trustee’s discretion or
contrary to law.

With the passage of BAPCPA,
Congress directed the Attorney General
to prescribe procedures implementing
administrative review for trustees when
a claim of actual, necessary expenses is
denied. The Attorney General delegated
this authority to the Director. In
response to this congressional mandate,
the Director publishes this rule, which
establishes such procedures. This rule
imposes requirements only upon
standing trustees who are supervised by

United States Trustees. In addition, this
rule addresses only the United States
Trustee’s denial of a trustee’s claim of
actual, necessary expenses. This rule
does not address the suspension or
termination of trustees. EOUST will
publish another notice of proposed
rulemaking that addresses the
suspension or termination of trustees
with a RIN number of 1105-AB12.

Summary of Changes in Final Rule

The final rule differs from the
proposed rule in the following ways:

e The administrative review process
has been expedited by shortening the
time for a trustee to request review by
the Director from 30 calendar days to 21
calendar days after receiving a notice of
denial of expenses from the United
States Trustee or after the expenses were
deemed denied. Similarly, the United
States Trustee’s time to respond to the
trustee’s request for review has been
shortened from 30 calendar days to 21
calendar days. These changes are
reflected in paragraphs (e) and (h).

e Paragraphs (c)(1), (c)(2), and (k)
have been revised to eliminate the
reference to “the deadline” so that the
review process cannot arbitrarily be
delayed by setting long deadlines when
the United States Trustee or the Director
seeks the submission of additional
information.

e Paragraph (i) has been revised to
include the word “non-privileged”
before “information” in order to make it
consistent with paragraph (d) and so
that it is clear that the rule does not seek
to waive a trustee’s right to assert
traditional privileges.

e The rule has been revised to reflect
differences in chapter 12 and chapter 13
fiscal years.

Discussion of Public Comments

EOUST received two comments on
the proposed rule, one of which had
several sub-comments within it. EOUST
has considered each comment carefully
and appreciates the time and effort
required to prepare and submit each
comment. EOUST’s responses to the
comments are discussed below.

1. Deadlines—Expediting the
Administrative Review Process

Comment: One comment expressed
concern that the time limits in the rule
allowed too much time to elapse before
a final decision by the Director must be
issued. The comment suggested
shortening the deadlines for various
stages during the administrative review
process. Specifically, the comment
recommended the United States Trustee
deny a budget line item no later than
October 10, the trustee appeal within 15
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days, the United States Trustee respond
within 10 days, and the Director issue

a decision within 90 days of the
trustee’s request for review.

Response: EOUST recognizes that the
administrative review process can be
lengthy at times and has revised the rule
to shorten the process as much as
possible. However, sufficient time must
be granted to the trustee, United States
Trustee, and the Director to perform
their respective duties to ensure a fair
and just resolution is accomplished. In
order to balance the competing interests
of a quick resolution with that of
obtaining the most equitable resolution
that is fair to all parties, EOUST has
modified some of the deadlines in the
rule. Although the comment did not
reference the time line for the chapter
12 trustee, the same concern would
exist. Specifically, the time for a trustee
to request review by the Director is
shortened from 30 calendar days to 21
calendar days from the date of the
United States Trustee’s notice of denial
or 21 calendar days from the date on
which the trustee’s expenses were
deemed denied by the United States
Trustee. Similarly, the United States
Trustee’s deadline for responding to the
trustee’s request for review has been
shortened from 30 calendar days to 21
calendar days.

EOUST has not, however, modified
the deadline for the United States
Trustee to issue a denial of a trustee’s
requested expenses—July 30 for chapter
12 standing trustee expenses and
October 31 for chapter 13 standing
trustee expenses. Though trustees are
generally required to submit a budget
delineating the trustee’s expenses by
May 1 for chapter 12 trustees and July
1 for chapter 13 trustees, this is not
always the case in every region, and
many trustees submit budgets after the
due date. In addition, it is not an
infrequent occurrence for a chapter 12
trustee to submit a budget after June 1
or a chapter 13 trustee to submit a
budget after September 1. When this
occurs, the United States Trustee must
have sufficient time to thoroughly
review the trustee’s proposed expenses.
Thus, in order to ensure the United
States Trustee has adequate time to
review every trustee’s expenses,
including those submitted late, EOUST
declines to modify the rule to require
the United States Trustee to issue a
denial by July 10 for chapter 12 trustees
and by October 10 for chapter 13
trustees.

2. Deadlines—Eliminating Delays for
Submission of Additional Information

Comment: One comment pointed out
that the language in the rule could

significantly extend the time limits for
reaching a resolution. In paragraphs
(c)(1), (c)(2), and (k), the rule states that
if the United States Trustee or the
Director seeks additional information,
the time period for resolution or denial
is extended to 30 days beyond “‘the
deadline for submission of the
additional information.” The comment
stated this could be read to allow the
United States Trustee or the Director to
set a long deadline for the submission
of additional information, and thereby
delay the review process.

Response: EOUST concurs that these
paragraphs could be interpreted as the
comment indicated, though that was not
the intent. Accordingly, EOUST has
modified paragraphs (c)(1), (c)(2), and
(k) to eliminate the reference to “‘the
deadline” so that the review process
continues upon the submission of the
additional information and cannot
arbitrarily be delayed by setting long
deadlines for the submission of that
additional information.

3. Denying Expenses—Adding “Good
Cause” Justification

Comment: One comment
acknowledged that the rule does not
require the United States Trustee to
deny a trustee’s claim for expenses
when a trustee commits one of the
reasons for denial as enunciated in
paragraphs (b)(1) through (7), and that
the United States Trustee possesses
discretion to determine whether denial
is appropriate. However, the comment
advocated that the rule should include
a ““good cause” provision so that the
United States Trustee may deny the
trustee’s claim for expenses only if the
trustee’s failure is without “good
cause.”

Response: This change is unnecessary
and could potentially transfer the
burden of proof from the trustee to the
United States Trustee when
adjudicating a trustee’s request for
review. As the comment concedes, the
rule does not eliminate the United
States Trustee’s discretion to approve or
deny a trustee’s claim for expenses.

The rule was intentionally drafted
this way to provide the United States
Trustee with sufficient flexibility to
approve expenses, in appropriate
circumstances, even when a trustee
engages in one of the enumerated
reasons for denial. EOUST agrees that
the rule must have sufficient flexibility
to account for special circumstances,
such as the inability to obtain prior
approval of an expense due to a flood
or other natural disaster, which is
precisely why the rule provides the
United States Trustee with discretion. In
addition, the rule requires the United

States Trustee to communicate with the
trustee in an attempt to resolve any
dispute before issuing a notice of denial.
Thus, the trustee will have ample
opportunity to explain any reason or
“good cause” to the United States
Trustee, necessitating the immediate
expenditures and which prevented the
trustee from obtaining prior approval of
such expenses.

As the rule is currently written, the
United States Trustee possesses the
discretion to deny a trustee’s claim for
expenses if the trustee engages in one of
the delineated reasons for denial (or
some similar reason). If an emergency
situation caused the trustee to commit
one of these failures, then the trustee
can explain the emergency to the United
States Trustee who may then decide that
the claim for expenses may be
approved. Or, if the United States
Trustee feels the emergency did not
warrant the trustee’s failure, then the
claim for expenses may be denied.

If the United States Trustee denies the
claim for expenses, then the trustee may
request the Director to review the
United States Trustee’s decision, and
may present the emergency situation to
the Director as a justifiable reason or
“good cause.”

The crucial point is that the trustee
has the opportunity to explain why an
emergency situation caused the trustee’s
failure and the United States Trustee
has the flexibility under the rule to
approve or disapprove depending on
what is most appropriate in the
individual circumstances. Because the
rule provides sufficient flexibility for
emergency situations as written, there is
no need to create a “good cause”
provision. Moreover, the addition of a
’good cause” exception may
inappropriately require the United
States Trustee to prove that the “good
cause”” was insufficient to justify the
trustee’s failure before denying a claim
for expenses, effectively transferring the
burden of proving whether a trustee’s
failure was justified from the trustee to
the United States Trustee. EOUST
believes the trustee should bear the
burden of proof in demonstrating
whether a sufficient reason exists for
excusing the trustee’s failure.
Accordingly, EOUST declines to modify
the rule as proposed by the comment.

4. Privileged Documents

Comment: One comment pointed out
that paragraph (d) requires the United
States Trustee to provide ‘“non-
privileged” documents to the Director
while paragraph (i) allows the Director
to seek “‘additional information from
any party.” The comment expressed
concern that the asymmetry between
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these two paragraphs could mean that
the rule intends to waive the trustee’s
right to assert traditional privileges.

Response: The asymmetry between
the two paragraphs is inadvertent.
EOUST is not attempting to waive a
trustee’s right to assert traditional
privileges. Paragraph (i) is revised to
include “non-privileged” before
“information.”

5. Percentage Fees

Comment: One comment proposed
striking the language stating that this
rule does not authorize a trustee to seek
review of any decision to change the
trustee’s percentage fee, concluding that
the review of expenses without the
review of the percentage fee is
meaningless.

Response: The setting of the trustee’s
percentage fee and the allowance or
disallowance of expenses, though
related, are not inextricably tied
together. Though the amount of a
trustee’s expenses is one factor in
determining the trustee’s percentage fee,
it is not the only factor. A change in the
level of expenses may or may not
necessitate a change in a trustee’s
percentage fee. Further, 28 U.S.C.
586(e)(3) specifically requires the
Attorney General to develop procedures
for a standing trustee to obtain
administrative review of the United
States Trustee’s decision to deny the
trustee’s claim for actual, necessary
expenses. It is important to note that
this right to review is expressly limited
to the denial of a claim for expenses, not
the setting of the trustee’s percentage
fee. In order to maintain the scope of
review mandated by Congress, EOUST
declines to modify the rule as requested
by the comment.

Executive Order 12866

This rule has been drafted and
reviewed in accordance with Executive
Order 12866, “‘Regulatory Planning and
Review”” section 1(b), The Principles of
Regulation. This rule is not a
“significant regulatory action” as
defined by Executive Order 12866 and,
accordingly, this rule has not been
reviewed by the Office of Management
and Budget.

The Department has also assessed
both the costs and benefits of this rule
as required by section 1(b)(6) and has
made a reasoned determination that the
benefits of this regulation justify its
costs. The costs considered in this
regulation include the costs for
prosecuting an administrative appeal of
the United States Trustee’s denial of a
trustee’s claim of actual, necessary
expenses. The anticipated costs are the
compiling, photocopying and mailing of

the requested records. However, none of
these costs are new. This rule simply
codifies the current practice for
obtaining administrative review of the
United States Trustee’s decision.

The benefits of this rule include the
codification of the process for a trustee
to obtain administrative review of the
United States Trustee’s denial of a
trustee’s claim of actual, necessary
expenses. These benefits justify its costs
in complying with Congress’ mandate to
prescribe procedures to implement 28
U.S.C. 586(€)(3).

Executive Order 13132

This rule will not have a substantial
direct effect on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132,
it is determined that this rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

Paperwork Reduction Act

This rule does not contain an
information collection under the
Paperwork Reduction Act (44 U.S.C.
3501, et seq.). If a trustee wishes to
appeal the United States Trustee’s
decision, the trustee submits a request
for review to the Director detailing the
specific factual circumstances
supporting the trustee’s argument.

Regulatory Flexibility Act

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), the
Director has reviewed this rule and by
approving it certifies that it will not
have a significant economic impact on
a substantial number of small entities.
This certification is based upon the fact
that this rule does not impose any new
costs upon trustees that did not already
exist under the current administrative
review process. In addition, the costs of
compiling, photocopying and mailing
records are de minimis.

Unfunded Mandates Reform Act of
1995

This rule does not require the
preparation of an assessment statement
in accordance with the Unfunded
Mandates Reform Act of 1995, 2 U.S.C.
1531. This rule does not include a
Federal mandate that may result in the
annual expenditure by State, local, and
Tribal governments, in the aggregate, or
by the private sector, of more than the
annual threshold established by the Act
($100 million). Therefore, no actions
were deemed necessary under the

provisions of the Unfunded Mandates
Reform Act of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996, 5 U.S.C. 801 et
seq. This rule will not result in an
annual effect on the economy of $100
million or more; a major increase in
costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, and
innovation; or on the ability of United
States-based companies to compete with
foreign-based companies in domestic
and export markets.

List of Subjects in 28 CFR Part 58

Administrative practice and
procedure, Bankruptcy, Credit and
debts.

Accordingly, for the reasons set forth
in the preamble, Part 58 of chapter I of
title 28 of the Code of Federal
Regulations is amended as follows:

PART 58—[AMENDED]

m 1. The authority citation for Part 58
continues to read as follows:

Authority: 5 U.S.C. 301, 552; 11 U.S.C.
109(h), 111, 521(b), 727(a)(11), 1141(d)(3),
1202; 1302, 1328(g); 28 U.S.C. 509, 510, 586,
589b.

m 2. Add §58.11 to read as follows:

§58.11 Procedures governing
administrative review of a United States
Trustee’s decision to deny a Chapter 12 or
Chapter 13 standing Trustee’s claim of
actual, necessary expenses.

(a) The following definitions apply to
this section. These terms shall have
these meanings:

(1) The term claim of actual,
necessary expenses means the request
by a chapter 12 or chapter 13 standing
trustee for the United States Trustee’s
approval of the trustee’s projected
expenses for each fiscal year budget, or
for an amendment to the current budget
when an increase in an individual
expense line item is greater than both
10% of the budgeted amount and
$5,000.00. Expenses for certain items
require prior United States Trustee
approval regardless of amount;

(2) The term director means the
person designated or acting as the
Director of the Executive Office for
United States Trustees;

(3) The term final decision means the
written determination issued by the
Director based upon the review of the
United States Trustee’s decision to deny
all or part of a trustee’s claim of actual,
necessary expenses;
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(4) The term notice means the written
communication from the United States
Trustee to a trustee that the trustee’s
claim of actual, necessary expenses has
been denied in whole or in part;

(5) The term request for review means
the written communication from a
trustee to the Director seeking review of
the United States Trustee’s decision to
deny, in whole or in part, the trustee’s
claim of actual, necessary expenses;

(6) The term trustee means an
individual appointed by the United
States Trustee under 28 U.S.C. 586(b) to
serve as the standing trustee for chapter
12 or chapter 13 cases in a particular
region; and

(7) The term United States Trustee
means, alternatively:

(i) A United States Trustee appointed
under 28 U.S.C. 581; or

(ii) A person acting as a United States
Trustee under 28 U.S.C. 585.

(b) The United States Trustee may
issue a decision to deny a trustee’s
claim of actual, necessary expenses.
Reasons for denial include, but are not
limited to, finding that the trustee failed
to do any of the following:

(1) Provide to the United States
Trustee sufficient justification for the
expense;

(2) Demonstrate to the United States
Trustee that the expense is a cost
effective use of funds;

(3) Demonstrate to the United States
Trustee that the expense is reasonably
related to the duties of the trustee;

(4) Obtain authorization from the
United States Trustee prior to making an
expenditure that was not provided for in
the current budget;

(5) Provide the United States Trustee
with documents, materials, or other
information pertaining to the expense;

(6) Timely submit to the United States
Trustee accurate budgets or requests for
amendment of budgets to cover the
additional expense; or

(7) Demonstrate to the United States
Trustee that the expense is directly
related to office operations.

(c) Before issuing a notice of denial,
the United States Trustee shall
communicate in writing with the trustee
in an attempt to resolve any dispute
over a claim of actual, necessary
expenses:

(1) For disputes involving the
trustee’s projected expenses for the
upcoming fiscal year budget, the United
States Trustee shall either resolve the
dispute or issue a notice of denial no
later than July 30 of the current calendar
year for a chapter 12 standing trustee or
October 31 of the current calendar year
for a chapter 13 standing trustee, or if
the United States Trustee has requested
additional information, 30 calendar

days from submission of the additional
information if such submission is after
July 1 for a chapter 12 standing trustee
or October 1 for a chapter 13 standing
trustee, unless the trustee and United
States Trustee agree to a longer period
of time. Any projected expenses not
specifically disputed shall be approved
in the ordinary course and the trustee’s
fee shall be set on an interim basis;

(2) For disputes over amendments to
the current year budget, the United
States Trustee shall either resolve the
dispute or issue a notice of denial no
later than 30 calendar days after the
trustee’s amendment request, or if the
United States Trustee has requested
additional information, 30 calendar
days from submission of the additional
information, unless the trustee and the
United States Trustee agree to a longer
period of time. Any portion of the
amendment not specifically disputed
shall be approved in the ordinary
course;

(3) If the United States Trustee does
not resolve the dispute or issue a notice
of denial within the time frames
identified in (c)(1) or (2) of this section,
the trustee’s claim of actual, necessary
expenses shall be deemed denied on the
next business day following expiration
of the time frames identified in (c)(1) or
(2) of this section.

(d) The United States Trustee shall
notify a trustee in writing of any
decision denying a trustee’s claim of
actual, necessary expenses. The notice
shall state the reason(s) for the decision
and shall reference any documents or
communications relied upon in
reaching the decision. The United States
Trustee shall provide to the trustee
copies of any such non-privileged
documents that were not supplied to the
United States Trustee by the trustee.
The notice shall be sent to the trustee by
overnight courier, for delivery the next
business day.

(e) The notice shall advise the trustee
that the decision is final and
unreviewable unless the trustee requests
in writing a review by the Director no
later than 21 calendar days from the
date of the notice to the trustee. If the
United States Trustee did not issue a
notice of denial, and the expenses were
deemed denied under (c)(3) of this
section, the trustee shall have 21
calendar days from the date on which
the expenses were deemed denied to
submit a request for review to the
Director.

(f) The decision to deny a trustee’s
claim of actual, necessary expenses
shall take effect upon the expiration of
a trustee’s time to seek review from the
Director or, if the trustee timely seeks

such review, upon the issuance of a
final decision by the Director.

(g) The trustee’s request for review
shall be in writing and shall fully
describe why the trustee disagrees with
the United States Trustee’s decision,
and shall be accompanied by all
documents and materials the trustee
wants the Director to consider in
reviewing the United States Trustee’s
decision. The trustee shall send the
original and one copy of the request for
review, including all accompanying
documents and materials, to the Office
of the Director by overnight courier, for
delivery the next business day. In order
to be timely, a request for review shall
be received at the Office of the Director
no later than 21 calendar days from the
date of the notice to the trustee or the
date the expenses were deemed denied.
The trustee shall also send a copy of the
request for review to the United States
Trustee by overnight courier, for
delivery the next business day.

(h) The United States Trustee shall
have 21 calendar days from the date of
the trustee’s request for review to
submit to the Director a written
response regarding the matters raised in
the trustee’s request for review. The
United States Trustee shall provide a
copy of this response to the trustee by
overnight courier, for delivery the next
business day.

(i) The Director may seek additional
non-privileged information from any
party, in the manner and to the extent
the Director deems appropriate.

(j) In reviewing the decision to deny
a trustee’s claim of actual, necessary
expenses, the Director shall determine:

(1) Whether the decision is supported
by the record; and

(2) Whether the decision constitutes
an appropriate exercise of discretion.

(k) The Director shall issue a final
decision no later than 90 calendar days
from the receipt of the trustee’s request
for review, or, if the Director has
requested additional information, 30
calendar days from submission of the
additional information, unless the
trustee agrees to a longer period of time.
The Director’s final decision on the
trustee’s request for review shall
constitute final agency action.

(1) In reaching a final decision the
Director may specify a person to act as
a reviewing official. The reviewing
official may not be under the
supervision of the United States Trustee
who denied the trustee’s claim of actual,
necessary expenses. The reviewing
official’s duties shall be specified by the
Director on a case-by-case basis, and
may include reviewing the record,
obtaining additional information from
the participants, providing the Director
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with written recommendations, and
such other duties as the Director shall
prescribe in a particular case.

(m) This rule does not authorize a
trustee to seek review of any decision to
change maximum annual compensation,
to decrease or increase appointments of
trustees in a region or district, to change
the trustee’s percentage fee, or to
suspend, terminate, or remove a trustee.

(n) A trustee must exhaust all
administrative remedies before seeking
redress in any court of competent
jurisdiction.

Dated: May 12, 2011.

Clifford J. White III,

Director, Executive Office for United States
Trustees.

[FR Doc. 2011-12187 Filed 5-27-11; 8:45 am]
BILLING CODE 4410-40-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 161

[Docket No. USCG-1998-4399]
RIN 1625—-AA58

Vessel Traffic Service Lower
Mississippi River; Correction

AGENCY: Coast Guard, DHS.

ACTION: Final rule; correction.

SUMMARY: The United States Coast
Guard published a final rule in the
Federal Register on October 28, 2010
(75 FR 66309) establishing a mandatory
participation Vessel Traffic Service
(VTS) on the Lower Mississippi River
and transferring certain vessel traffic
management provisions of the
Mississippi River, Louisiana—Regulated
Navigation Area to the VTS. That
document inadvertently transposed the
coordinates for two of the reporting
points for the Algiers Point Special
Area.

DATES: Effective on May 31, 2011.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this correcting
amendment or the corresponding rule,
call or e-mail Lieutenant Commander
Jim Larson, Office of Shore Forces (CG—
7413), Coast Guard; telephone 202-372—
1554, e-mail James.W.Larson@uscg.mil.
If you have questions on viewing the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
202-366-9826.

SUPPLEMENTARY INFORMATION: This
amendment corrects a previously
printed error in the final rule that
mistakenly transposed geographic
coordinates for the Algiers Canal
Forebay and Huey P Long Bridge
reporting points in Table 161.65(f), VTS

Lower Mississippi River Reporting
Points.

List of Subjects in 33 CFR Part 161

Harbors, Navigation (water),
Reporting and recordkeeping
requirements, Vessels, Waterways.

Accordingly, 33 CFR part 161 is
corrected by making the following
correcting amendment:

PART 161—VESSEL TRAFFIC
MANAGEMENT

m 1. The authority citation for part 161
continues to read as follows:

Authority: 33 U.S.C. 1223, 1231; 46 U.S.C.
70114, 70119; Pub. L. 107—295, 116 Stat.

2064; Department of Homeland Security
Delegation No. 0170.1.

m 2.In §161.65, revise Table 161.65(f) to
read as follows:

§161.65 Vessel Traffic Service Lower
Mississippi River.

* * * * *

(f)* * %

TABLE 161.65(f)—VTS LOWER MISSISSIPPI RIVER REPORTING POINTS

: ; Geographic Latitude/longitude/mile
Designator Geographic name description marker Notes
Algiers Canal Forebay ....... 88.0 AHP ..... 29°55.40" N; 89°57.7” W .... | Upbound transiting Algiers Point Special Area.
Industrial Canal .................. 92.7 AHP ..... 29°57.2" N; 90°01.68" W .... | Upbound transiting Algiers Point Special Area.
Crescent Towing Smith 93.5 AHP ..... 29°57.50" N; 90°02.62" W .. | Upbound Towing vessels transiting Algiers Point Spe-
Fleet. cial Area.
Do Marlex Terminal (Naval 99.0 AHP ..... 29°54.65" N; 90°05.87" W .. | Downbound transiting Algiers Point Special Area.
Ships).
E s Huey P Long Bridge .......... 106.1 AHP ... | 29°56.6" N; 90°10.1" W ...... Downbound transiting Algiers Point Special Area.

Dated: May 24, 2011.
Kathryn A. Sinniger,

Chief, Office of Regulations and
Administrative Law, United States Coast
Guard.

[FR Doc. 2011-13332 Filed 5-27—11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2011-0375]

RIN 1625-AA00

Safety Zone; M.I.T.’s 150th Birthday

Celebration Fireworks, Charles River,
Boston, MA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone
within the Sector Boston Captain of the

Port (COTP) Zone for the M.I.T.’s 150th
Birthday Celebration Fireworks display.
This safety zone is necessary to provide
for the safety of life on navigable waters
during the fireworks event. Entering
into, transiting through, mooring or
anchoring within this zone is prohibited
unless authorized by the COTP or the
designated on-scene representative.

DATES: This rule is effective and will be
enforced from 9 p.m. to 10 p.m. on June
4, 2011.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2011—
0375 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0375 in the “Keyword”
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box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail MST1 David Labadie
of the Waterways Management Division,
U.S. Coast Guard Sector Boston;
telephone 617-223-3010, e-mail
david.j.labadie@uscg.mil. If you have
questions on viewing material related to
the docket, call Renee V. Wright,
Program Manager, Docket Operations,
telephone 202—-366-9826.

SUPPLEMENTARY INFORMATION:
Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because
sufficient information regarding the
dates and scope of the event was not
received in time to publish a NPRM
followed by a final rule as the event
would occur before the rulemaking
process was complete. Due to the
dangers posed by the pyrotechnics used
in this fireworks display, the safety zone
is necessary to provide for the safety of
event participants, spectator craft, and
other vessels transiting the event area.
For the safety concerns noted, it is in
the public interest to have these
regulations in effect during the event.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Any delay in the effective date
of this rule would expose spectators,
vessels and other property to the
hazards associated with pyrotechnics
used in the fireworks display.

Basis and Purpose

The legal basis for the temporary rule
is 33 U.S.C. 1226, 1231, 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191,
195; Public Law 107—295, 116 Stat.

2064; and Department of Homeland
Security Delegation No. 0170.1, which
collectively authorize the Coast Guard
to define safety zones.

The safety zone is being issued to
establish a temporary regulated area on
the Charles River around the fireworks
launch barge during the fireworks
display.

Discussion of Rule

This temporary rule is necessary to
ensure the safety of spectators, vessels
and other property from the hazards
associated with fireworks display. The
COTP Boston has determined that
fireworks displays in close proximity to
watercraft and waterfront structures
pose a significant risk to public safety
and property. Such hazards include
obstructions to the waterway that may
cause marine casualties and the
explosive danger of fireworks and debris
falling into the water that may cause
death or serious bodily harm.
Establishing a safety zone around the
location of this fireworks event will
help ensure the safety of spectators,
vessels and other property and help
minimize the associated risks.

The Coast Guard has implemented
safety zones for past events and has not
received public comments or concerns
regarding the impact to waterway traffic
from these events.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Executive Order 12866 and Executive
Order 13563

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

The Coast Guard determined that this
rule is not a significant regulatory action
for the following reasons: The safety
zone will be of limited duration, is
located in waterways that have no deep
draft commercial traffic and is designed
to avoid, to the extent possible, fishing
and recreational boating traffic routes.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a

significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to enter, transit
through, moor or anchor in portions of
the Charles River during a fireworks
display.

This rule will not have a significant
economic impact on a substantial
number of small entities for the
following reasons: This rule will only be
in effect for 1 hour and vessels will be
able to transit around the safety zone.
Before the effective period, we will
issue maritime advisories widely
available to users of the river.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process. If
the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact MST1 David
Labadie at the telephone number or e-
mail address indicated under the FOR
FURTHER INFORMATION CONTACT section of
this notice.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG—FAIR (1-888-734—-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork


mailto:david.j.labadie@uscg.mil

31232 Federal Register/Vol.

76, No. 104/ Tuesday, May 31, 2011/Rules and Regulations

Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such expenditure, we
do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves the establishment of a safety
zone. An environmental analysis
checklist and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Marine safety, Navigation (water),
Reporting and recordkeeping

requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05—1(g], 6.04—1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T01-0375 to read as
follows:

§165.T01-0375 Safety Zone; M.L.T.’s 150th
Birthday Celebration Fireworks, Charles
River, Boston, Massachusetts

(a) General. A temporary safety zone
is established for the fireworks display
as follows:

(1) Location. All waters of the Charles
River, from surface to bottom, within a
250-yard radius of position 42°21.20" N;
071°05.15" W. This position is located in
the middle of the Charles River, east of
Massachusetts Ave.

(2) Enforcement period. This rule is
effective and will be enforced from
9 p.m. to 10 p.m. on June 4, 2011.

(b) Regulations. (1) In accordance
with the general regulations in § 165.23
of this part, entering into, transiting
through, mooring or anchoring within
this regulated area is prohibited unless
authorized by the Captain of the Port
(COTP) Boston, or the designated on-
scene representative.

(2) The “on-scene representative” is
any Coast Guard commissioned,
warrant, or petty officer who has been
designated by the COTP Boston to act
on his behalf. The on-scene
representative will be aboard either a
Coast Guard or Coast Guard Auxiliary
vessel.

(3) Vessel operators desiring to enter
or operate within the regulated area
shall contact the COTP or the
designated on-scene representative via
VHF channel 16 or 617-223-5750
(Sector Boston command center) to
obtain permission to do so.

(4) Vessel operators given permission
to enter or operate in the regulated area
must comply with all directions given to
them by the Captain of the Port or the
designated on-scene representative.

Dated: May 16, 2011.
John N. Healey,

Captain, U.S. Coast Guard, Captain of the
Port Boston.

[FR Doc. 2011-13322 Filed 5-27-11; 8:45 am]|
BILLING CODE 9110-04-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2010-1091]

RIN 1625-AA00

Safety Zone; Underwater Hazard,
Gravesend Bay, Brooklyn, NY

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is
establishing a permanent safety zone
within the waters of Gravesend Bay,
Brooklyn, New York. This safety zone is
necessary to provide for the protection
of the maritime public and safety of
navigation from recently discovered
underwater explosive hazards in
Gravesend Bay. This action will restrict
unauthorized persons and vessels from
traveling through or conducting
underwater activities within a portion of
Gravesend Bay until recently discovered
military munitions are rendered safe
and removed from the area. Entry into
this zone is prohibited unless
authorized by the Captain of the Port
(COTP) New York or the designated on-
scene representative.

DATES: This rule is effective on June 30,
2011.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG—2010-1091 and are
available online by going to http://
www.regulations.gov, inserting USCG—
2010-1091 in the “Keyword” box, and
then clicking “Search.”” This material is
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail LTJG Eunice James, Coast Guard;
telephone (718) 354—4163, e-mail
Eunice.A.James@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—-366—-9826.
SUPPLEMENTARY INFORMATION:

Regulatory Information

On February 8, 2011, we published a
notice of proposed rulemaking (NPRM)
entitled “Safety Zone; Underwater

Hazard, Gravesend Bay, Brooklyn, NY”
in the Federal Register (76 FR 6728).
We received no comments on the
proposed rule. A public meeting was
not requested and none was held.

Basis and Purpose

In response to media reports of
military munitions found in Gravesend
Bay by civilian divers, U.S. Navy
Explosive Ordnance Disposal divers
from Naval Weapons Station Earle
conducted underwater surveys and
confirmed the location of munitions on
the bottom of Gravesend Bay. The
munitions consist of approximately
1500 rounds of 20mm ammunition, one
3-inch diameter projectile and two
cartridge casings. The (COTP) New York
has established a temporary safety zone
under docket number USCG-2010-1126
as an interim measure while this long-
term rulemaking process is pursued.

In the interest of public safety, the
U.S. Navy has requested that the Coast
Guard limit access to the location in
Gravesend Bay where the munitions are
located until the ordnance can be
rendered safe and removed.

This safety zone is necessary to
ensure the safety of mariners, vessels,
and civilian divers from the potential
hazards associated with unexploded
military munitions.

Background

The COTP New York is establishing a
safety zone around the location of an
unexploded munitions site to ensure the
safety of mariners and vessels transiting
near the location of the ordnance as well
as divers intending to dive in the area.

The safety zone encompasses all
waters of Gravesend Bay within 110-
yard radius of position 40°36”30” N,
074°02"14” W (NAD 83), approximately
70-yards southeast of the Verrazano
Bridge Brooklyn tower.

Entry into the safety zone by any
person or vessel will be prohibited
unless specifically authorized by the
COTP New York, or the designated on-
scene representative. Persons desiring to
enter the safety zone may request
permission to enter from the Coast
Guard COTP via VHF Channel 16 or by
contacting the Sector New York
Command Center at (718) 354—4353.

The Coast Guard advises that entry
into, transiting, diving, dredging,
dumping, fishing, trawling, conducting
salvage operations, remaining within or
anchoring in this safety zone is
prohibited unless authorized by the
COTP New York or the designated on-
scene representative.

The “designated on-scene
representative” is any Coast Guard
commissioned, warrant, or petty officer

who has been designated by the COTP
New York to act on her behalf.

Discussion of Comments and Changes

The Coast Guard received no
comments on the proposed rulemaking.
No changes were made to the final rule.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Executive Order 12866 and Executive
Order 13563

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending entering into,
transiting through, diving, dredging,
dumping, fishing, trawling, conducting
salvage operations, remaining within or
anchoring in a portion of Gravesend
Bay.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons. This safety zone
will limit access to a relatively small
portion of the waterway. Vessel traffic
can safely transit around the safety
zone. Before the activation of the zone,
we will issue maritime advisories
widely available to users of the
waterway in the vicinity of Gravesend
Bay.

If you think that your business,
organization, or governmental
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jurisdiction qualifies as a small entity
and that this rule will have a significant
economic impact on it, please submit a
comment (see ADDRESSES) explaining
why you think it qualifies and how and
to what degree this rule would
economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
in the NPRM we offered to assist small
entities in understanding the rule so
that they could better evaluate its effects
on them and participate in the
rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are

technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves the establishment of a safety
zone to restrict unauthorized persons
and vessels from entering into,
transiting through, diving, dredging,
dumping, fishing, trawling, conducting
salvage operations, remaining within or
anchoring within a portion of Gravesend
Bay until recently discovered military
munitions are rendered safe and
removed from the area.

An environmental analysis checklist
and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures, and
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;

Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add §165.172 to read as follows:

§165.172 Safety Zone; Underwater Hazard,
Gravesend Bay, Brooklyn, NY.

(a) Location. The following area is a
safety zone: All navigable waters of
Gravesend Bay within a 110-yard radius
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of a point in position 40°36’30” N,
074°02’14” W (NAD 83), approximately
70-yards southeast of the Verrazano
Bridge Brooklyn tower.

(b) Regulations. (1) The general
regulations contained in 33 CFR 165.23
apply.

(2) Entering into, transiting through,
diving, dredging, dumping, fishing,
trawling, conducting salvage operations,
remaining within or anchoring within
this safety zone is prohibited unless
authorized by the Captain of the Port
(COTP) New York or the designated on-
scene representative.

(3) The ““designated on-scene
representative” is any Coast Guard
commissioned, warrant, or petty officer
who has been designated by the COTP
New York.

(4) Vessel operators desiring to enter
or operate within the safety zone may
contact the COTP New York or the
designated representative at the Coast
Guard Sector New York Command
Center via VHF Channel 16 or by phone
at (718) 354-4353 to request permission.

(5) Vessel operators given permission
to enter or operate in the safety zone
must comply with all directions given to
them by the COTP New York or the on-
scene representative.

Dated: May 11, 2011.
L.L. Fagan,

Captain, U.S. Coast Guard, Captain of the
Port New York.

[FR Doc. 2011-13325 Filed 5-27—11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—2011-0391]
RIN 1625-AA00

Safety Zone; Ocean City Air Show,
Atlantic Ocean, Ocean City, MD

AGENCY: Coast Guard, DHS.
ACTION: Temporary Final rule.

SUMMARY: The Coast Guard will
establish a temporary safety zone on the
Atlantic Ocean in the vicinity of Ocean
City, MD to support the Ocean Gity Air
Show. This action is necessary to
provide for the safety of life on
navigable waters during the Ocean City
Air Show. This action is intended to
restrict vessel traffic movement on the
Atlantic Ocean to protect mariners from
the hazards associated with air show
events.

DATES: This rule is effective from

10 a.m. on June 10, 2011, until 4 p.m.
on June 12, 2011.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2011—
0391 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0391 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M—-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail LT Michael DiPace,
Waterways Management Division Chief,
Sector Hampton Roads, Coast Guard;
telephone 757—-668-5581, e-mail
Michael.S.DiPace@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because any
delay encountered in this regulation’s
effective date by publishing a NPRM
would be contrary to public interest
since immediate action is needed to
provide for the safety of life and
property on navigable waters.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date
would be contrary to the public interest
since immediate action is needed to
ensure the safety of the event
participants, spectator craft, and other
vessels transiting the event area.

Background and Purpose

Coast Guard Sector Hampton Roads
has been notified that on June 10, 11,

and 12, 2011, Ocean City, MD will host
an air show event above the Atlantic
Ocean between Talbot Street and 33rd
Street in Ocean City, MD. In recent
years, there have been unfortunate
instances of jet and plane crashes during
performances at air shows. Typical of jet
or plane crashes, there is also a wide
area of scattered debris that damages
property and could cause significant
injury or death. Due to the need to
protect mariners and the public
transiting the Atlantic Ocean
immediately below the air show from
hazards associated with the air show,
the Coast Guard is establishing a
temporary safety zone bound by the
following coordinates: 38°21°38” N/
075°04’04” W, 38°21°27” N/075°03"29”
W, 38°19°35” N/075°04'19” W, 38°19’45”
N/075°04’54” W (NAD 1983). Access to
this area will be temporarily restricted
for public safety purposes.

Discussion of Rule

The Coast Guard is establishing a
temporary safety zone on the navigable
waters of the Atlantic Ocean bound by
the following coordinates: 38°21°38” N/
075°04’04” W, 38°21'27” N/075°03"29”
W, 38°19°35” N/075°04'19” W, 38°19’45”
N/075°04’54” W (NAD 1983), in the
vicinity of Talbot Street and 33rd Street
in Ocean City, MD.

This safety zone is in the interest of
public safety during the Ocean City Air
Show and will be enforced from 10 a.m.
until 4 p.m. on June 10, 2011, from
10 a.m. until 4 p.m. on June 11, 2011,
and from 10 a.m. until 4 p.m. on June
12, 2011. Access to the safety zone will
be restricted during the specified dates
and times. Except for vessels authorized
by the Captain of the Port or his
Representative, no person or vessel may
enter or remain in the safety zone.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. Although this regulation restricts
access to the safety zone, the effect of
this rule will not be significant because:
(i) The safety zone will be in effect for
a limited duration; (ii) the zone is of
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limited size; (iii) mariners may transit
the waters in and around this safety
zone at the discretion of the Captain of
the Port or designated representative;
and (iv), the Coast Guard will make
notifications via maritime advisories so
mariners can adjust their plans
accordingly.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

The rule would affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit or anchor on
the Atlantic Ocean in the vicinity of
Ocean City, MD from 10 a.m. until
4 p.m. on June 10, 2011, from 10 a.m.
until 4 p.m. on June 11, 2011, and from
10 a.m. until 4 p.m. on June 12, 2011.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: (i) The safety
zone will only be in place for a limited
duration and limited size. (ii) Before the
enforcement period of June 10, 2011 to
June 12, 2011, maritime advisories will
be issued allowing mariners to adjust
their plans accordingly.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman

and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to

health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
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category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves establishing a temporary safety
zone. An environmental analysis
checklist and a categorical exclusion
determination will be available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures, and
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 subpart C as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701; 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add Temporary § 165.T05-0391, to
read as follows:

§165.T05-0391 Safety Zone; Ocean City
Air Show, Atlantic Ocean, Ocean City, MD

(a) Regulated area. The following area
is a safety zone: Specified waters of the
Atlantic Ocean bound by the following
coordinates: 38°21’38” N/075°04’04” W,
38°2127” N/075°03'29” W, 38°19’35” N/
075°04"19” W, 38°19°45” N/075°04'54”
W (NAD 1983), in the vicinity of Ocean
City, Maryland.

(b) Definition: For purposes of
enforcement of this section, Captain of
the Port Representative means any U.S.
Coast Guard commissioned, warrant or
petty officer who has been authorized
by the Captain of the Port, Hampton
Roads, Virginia to act on his behalf.

(c) Regulation. (1) In accordance with
the general regulations in 165.23 of this
part, entry into this zone is prohibited
unless authorized by the Captain of the
Port, Hampton Roads or his designated
representatives.

(2) The operator of any vessel in the
immediate vicinity of this safety zone
shall:

(i) Stop the vessel immediately upon
being directed to do so by any
commissioned, warrant or petty officer
on board a vessel displaying a U.S.
Coast Guard Ensign; and

(ii) Proceed as directed by any
commissioned, warrant or petty officer

on board a vessel displaying a U.S.
Coast Guard Ensign.

(3) The Captain of the Port, Hampton
Roads, Virginia can be contacted at
telephone number (757) 638-6637.

(4) U.S. Coast Guard vessels enforcing
the safety zone can be contacted on
VHF-FM marine band radio, channel 13
(156.65 MHz) and channel 16 (156.8
MHz).

(d) Enforcement period. This rule will
be enforced from 10 a.m. until 4 p.m. on
June 10, 2011, from 10 a.m. until 4 p.m.
on June 11, 2011, and from 10 a.m. until
4 p.m. on June 12, 2011.

Dated: May 16, 2011.
Mark S. Ogle,

Captain, U.S. Coast Guard, Captain of the
Port Hampton Roads.

[FR Doc. 2011-13329 Filed 5-27-11; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-0OAR-2010-1082; FRL-9313-1]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; Determination of
Attainment for the Pittsburgh-Beaver
Valley 8-Hour Ozone Nonattainment
Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is making a final
determination that the Pittsburgh-
Beaver Valley 8-hour ozone
nonattainment area (the Pittsburgh
Area) has attained the 1997 8-hour
ozone national ambient air quality
standards (NAAQS). This determination
is based upon complete, quality assured,
and certified ambient air monitoring
data that show the area has monitored
attainment of the 1997 8-hour ozone
NAAQS for the 2007 to 2009 monitoring
period. Complete, quality-assured air
monitoring data available for 2010 in
EPA’s Air Quality System (AQS) are
consistent with continued attainment.
In accordance with EPA’s applicable
ozone implementation rule, this
determination suspends the obligation
of the Commonwealth of Pennsylvania
to submit an attainment demonstration
and associated reasonably available
control measures (RACM), a reasonable
further progress (RFP) plan, contingency
measures, and other planning
requirements related to attainment of
the 1997 8-hour ozone NAAQS for the
Pittsburgh Area for as long as the

nonattainment area continues to meet
the 1997 8-hour ozone NAAQS. This
determination of attainment is not
equivalent to a redesignation to
attainment. The State must still meet the
statutory requirements for redesignation
in order to be redesignated to
attainment. This action is being taken
under the Clean Air Act (CAA).

DATES: Effective Date: This final rule is
effective on June 30, 2011.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2010-1082. All
documents in the docket are listed in
the http://www.regulations.gov Web
site. Although listed in the electronic
docket, some information is not publicly
available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard
copy for public inspection during
normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103.

FOR FURTHER INFORMATION CONTACT:
Maria A. Pino, (215) 814—2181, or by
e-mail at pino.maria@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

On February 7, 2011 (76 FR 6590),
EPA published a notice of proposed
rulemaking (NPR), proposing to
determine that the Pittsburgh Area has
attained the 1997 8-hour ozone NAAQS.
The Pittsburgh Area is composed of
Allegheny, Armstrong, Beaver, Butler,
Fayette, Washington, and Westmoreland
Counties in Pennsylvania. EPA’s
determination is based upon complete,
quality-assured, quality-controlled, and
certified ambient air quality monitoring
data for the years 2007 to 2009 showing
that the Pittsburgh Area has monitored
attainment of the 1997 8-hour ozone
NAAQS. Complete air quality
monitoring data for 2010 in AQS also
show continued attainment.

II. Summary of Action

EPA is determining that the
Pittsburgh Area has attained the 1997 8-
hour ozone NAAQS based on 2007 to
2009 complete, quality-assured, and
certified ambient air quality monitoring
data. Data for 2010 are consistent with
continued attainment. As provided in
40 CFR 51.918, a final determination of


http://www.regulations.gov
http://www.regulations.gov
mailto:pino.maria@epa.gov

31238

Federal Register/Vol. 76, No. 104/ Tuesday, May 31, 2011/Rules and Regulations

attainment suspends the requirement for
the Commonwealth of Pennsylvania to
submit, for the Pittsburgh Area, an
attainment demonstration and
associated RACM, RFP plan,
contingency measures, and any other
planning requirements related to
attainment of the 1997 8-hour ozone
NAAQS as long as the area continues to
attain the 1997 8-hour ozone NAAQS. If
EPA subsequently determines, after
notice-and-comment rulemaking, that
the Pittsburgh Area has violated the
1997 8-hour ozone NAAQS, the basis for
the suspension of the specific
requirements, set forth at 40 CFR
51.918, would no longer exist, and the
Pittsburgh Area would thereafter have to
address applicable requirements.

This action is not a redesignation of
the area to attainment. The Pittsburgh
Area will remain designated
nonattainment for the 1997 8-hour
ozone NAAQS until such time as EPA
determines that the area meets the CAA
requirements for redesignation to
attainment, including an approved
maintenance plan.

Other specific information regarding
this determination and the rationale for
EPA’s proposed action are explained in
the NPR, and will not be restated here.

III. Summary of Public Comments and
EPA Responses

On March 9, 2011, EPA received
adverse comments on the NPR from Mr.
Robert Ukeiley on behalf of the
Chesapeake Bay Foundation, the Group
Against Smog and Pollution, the
National Parks Conservation
Association, and the Sierra Club. A
summary of the comments submitted
and EPA’s response is provided below.

Comment: The commenter stated that
EPA should not approve the
determination of attainment because the
Pittsburgh Area does not have a plan to
meet the 1997 8-hour ozone NAAQS.

Response: EPA disagrees with the
commenter’s assertion that no common
sense or legal basis exists for EPA to
finalize its determination of attainment.
The sole question addressed by EPA’s
rulemaking is whether the monitored
ambient air quality in the area shows
that the area has attained the 1997 8-
hour ozone standard. The commenter
does not contest EPA’s finding that the
Pittsburgh Area meets this NAAQS.
Upon EPA’s final determination that the
area has attained the standard, 40 CFR
51.918 provides that the CAA
requirement to submit planning SIPs
associated with attainment of that
standard are suspended for as long as
the area continues to have ambient air
quality data that meets that NAAQS.
This regulation, which was upheld by

the United States Court of Appeals for
the District of Columbia Circuit (DC Cir)
in NRDC v. EPA, 571 F.3d 1245 (DC Cir.
2009), is based on the principle that
when an area is already attaining a
standard, and continues in attainment,
there is no basis for requiring planning
SIPs to attain that standard. In other
words, if an area is meeting the NAAQS,
it does not need a plan to meet the
NAAQS. No additional measures are
required for the area to attain the
standard, since the area is already in
attainment. In any event, EPA’s
determination of attainment is based
solely on quality-assured ambient air
quality monitoring. It is 40 CFR 51.918
that directs the suspension of planning
requirements for the 1997 8-hour ozone
standard. This suspension lasts only for
so long as the area continues in
attainment. Contrary to the commenter’s
contention, under these circumstances
there are no adverse impacts from the
suspension.

Comment: The commenter asserts that
the data from ambient air quality
monitors in the Pittsburgh Area do not
meet the 75 parts per billion (ppb) 2008
NAAQS or the 60 to 70 ppb levels
proposed in EPA’s reconsideration of
the 2008 NAAQS.

Response: EPA’s rulemaking action
here addresses only the 1997 8-hour
ozone NAAQS, and has no bearing on
whether the area is attaining any other
NAAQS or requirements under any
other NAAQS. Therefore, this comment
is not relevant to this rulemaking action.

Comment: The commenter alleges that
EPA must perform an evaluation under
CAA Section 110(]) to justify a
determination of attainment for the
Pittsburgh Area, and further alleges that
CAA Section 110(1) would show that
EPA should disapprove the attainment
determination. The commenter
contends that EPA must analyze how
delaying implementation of the 1987
SIP revisions, including RACT, will
interfere with other NAAQs attainment.

Response: CAA Section 110(1) applies
explicitly and only to a “revision to an
implementation plan.”” As set forth in
the response to comment above, EPA’s
rulemaking here is restricted to EPA’s
determination, based on ambient air
quality, that the Pittsburgh Area is
attaining the 1997 8-hour ozone
standard. It is not a SIP revision, and
thus section 110(l) is by its own terms
not applicable to this rulemaking. It is
not this determination of attainment,
but rather EPA’s ozone implementation
rule, 40 CFR 51.918, that specifies the
consequence of the determination as
suspension of the area’s obligations to
submit an attainment demonstration, a
RFP plan, contingency measures and

other planning requirements related to
attainment as SIP revisions for as long
as the area continues to attain. In any
case, the requirements that are
suspended by the regulation are related
solely to attainment for the 1997 8-hour
ozone standard. EPA is determining,
and the commenter does not contest,
that the area is attaining that standard
and the suspension of attainment
planning SIP submissions lasts only as
long as the area is meeting that
standard. No other requirements are
suspended. The commenter is incorrect
in arguing that the determination of
attainment would delay implementation
of measures needed for attainment of
the 1997 8-hour ozone standard, and
that it would relax SIP control
measures. This action has no effect on
control measures, or air quality, in the
area. For example, contrary to
commenter’s contention, RACT
requirements for the 1997 8-hour ozone
standard (or for any other standard), are
not suspended or delayed by this
determination, nor by 40 CFR 51.918.
In sum, no evaluation under section
110(1) is required by law, and even if
such an evaluation were required, EPA
would conclude that this determination
of attainment would not interfere with
attainment, reasonable further progress
towards attainment, or any other
applicable requirement of the CAA.

IV. Final Action

EPA has determined that the
Pittsburgh Area has attained the 1997 8-
hour ozone NAAQS based on 2007 to
2009 complete, quality-assured, and
certified ambient air quality monitoring
data. Data in AQS for 2010 are
consistent with continued attainment.
As provided in 40 CFR 51.918, this
determination suspends the
requirements for the Commonwealth of
Pennsylvania to submit, for the
Pittsburgh Area, an attainment
demonstration and associated RACM,
RFP plan, contingency measures, and
any other planning requirements related
to attainment of the 1997 8-hour ozone
NAAQS as long as the area continues to
attain the 1997 8-hour ozone NAAQS.

This action is not a redesignation. The
Pittsburgh Area will remain designated
nonattainment for the 1997 8-hour
ozone NAAQS until such time as EPA
determines that the area meets the CAA
requirements for redesignation to
attainment, including an approved
maintenance plan.

V. Statutory and Executive Order
Reviews

This action makes a determination of
attainment based on air quality and
results in the suspension of certain
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Federal requirements, and does not
impose additional requirements beyond
those imposed by State law. For that
reason, this proposed action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this determination that
the Pittsburgh Area has attained the
1997 8-hour ozone NAAQS does not
have tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing these actions and

other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by August 1, 2011.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This
determination that the Pittsburgh Area
has attained the1997 8-hour ozone
NAAQS may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Reporting and recordkeeping
requirements.

Dated: May 23, 2011,
W.C. Early,
Acting Regional Administrator, Region III.

40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart NN—Pennsylvania

m 2.In §52.2037, paragraph (q) is added
to read as follows:

§52.2037 Control strategy plans for
attainment and rate-of-progress: Ozone.
* * * * *

(q) Determination of attainment—In
accordance with 40 CFR 51.918, EPA
has determined that Pittsburgh-Beaver
Valley 8-hour ozone nonattainment area
has attained the 1997 8-hour ozone
standard and that certain requirements
of section 172(c) of the Clean Air Act are
suspended as long as the nonattainment
area continues to meet the 1997 8-hour
ozone NAAQS. This determination is
based upon complete, quality assured,
and certified ambient air monitoring
data that show the area has monitored
attainment of the 1997 8-hour ozone
NAAQS for the 2007 to 2009 monitoring

period. Complete, quality-assured air
monitoring data for 2010 are consistent
with continued attainment. This
determination suspends the obligation
of the Commonwealth of Pennsylvania
to submit an attainment demonstration
and associated reasonably available
control measures (RACM), a reasonable
further progress (RFP) plan, contingency
measures, and other planning
requirements related to attainment of
the 1997 8-hour ozone NAAQS for the
Pittsburgh Area for as long as the area
continues to meet the 1997 8-hour
ozone NAAQS. If a violation of the1997
8-hour ozone NAAQS is monitored in
the Pittsburgh-Beaver Valley 8-hour
ozone nonattainment area, this
determination shall no longer apply.

[FR Doc. 2011-13275 Filed 5-27—11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2011-0084—201135; FRL—
9312-5]

Approval and Promulgation of
Implementation Plans and
Designations of Areas for Air Quality
Planning Purposes; Alabama, Georgia,
and Tennessee: Chattanooga;
Determination of Attaining Data for the
1997 Annual Fine Particulate Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA has determined that the
Chattanooga, Tennessee-Georgia, fine
particulate (PM s) nonattainment area
(hereafter referred to as ‘“‘the
Chattanooga Area” or ““Area”) has
attained the 1997 annual average PM: s
National Ambient Air Quality Standard
(NAAQS). The Chattanooga Area is
comprised of Hamilton County in
Tennessee, Catoosa and Walker
Counties in Georgia, and a portion of
Jackson County in Alabama. This
determination of attainment is based
upon quality-assured and certified
ambient air monitoring data for the
2007-2009 period showing that the Area
has monitored attainment of the 1997
annual PM, s NAAQS. The requirements
for the Area to submit an attainment
demonstration and associated
reasonably available control measures
(RACM), a reasonable further progress
(RFP) plan, contingency measures, and
other planning State Implementation
Plan (SIP) revisions related to
attainment of the standard shall be
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suspended so long as the Area continues
to attain the 1997 annual PM, s NAAQS.
DATES: Effective Date: This final rule is
effective on June 30, 2011.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R04-OAR-2011-0084. All
documents in the docket are listed in
the http://www.regulations.gov Web
site. Although listed in the electronic
docket, some information is not publicly
available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard
copy for public inspection during
normal business hours at the Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960.

FOR FURTHER INFORMATION CONTACT: Joel
Huey or Sara Waterson, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. Mr. Huey
may be reached by phone at (404) 562—
9104 or via electronic mail at
huey.joel@epa.gov. Ms. Waterson may
be reached by phone at (404) 562—9061
or via electronic mail at
waterson.sara@epa.gov.

SUPPLEMENTARY INFORMATION:

I. What action is EPA taking?

II. What is the effect of this action?

III. What is EPA’s final action?

IV. Statutory and Executive Order Reviews

I. What action is EPA taking?

EPA is determining that the
Chattanooga Area (comprised Hamilton
County in Tennessee, Catoosa and
Walker Counties in Georgia, and a
portion of Jackson County in Alabama)
has attaining data for the 1997 annual
PM,.s NAAQS. This determination is
based upon quality assured, quality
controlled and certified ambient air
monitoring data that shows the Area has
monitored attainment of the 1997
annual PM, s NAAQS based on the
2007-2009 data.

Other specific requirements of the
determination and the rationale for
EPA’s action are explained in the notice
of proposed rulemaking (NPR)
published on March 22, 2011 (76 FR

15895). For summary purposes, a
monitor in Rossville did not meet data
completeness requirements for 2007 due
to monitor shut-down. Data substitution
was used to determine the attainment
status of the Rossville site. The Georgia
Environmental Protection Division (GA
EPD) developed a weight-of-evidence
approach for an alternative method of
data substitution. EPA determined that
GA EPD successfully demonstrated a
strong correlation between the PM, 5
data from the Rossville site and two
other sites in the Area. The annual
design value for 2007-2009 for the
Chattanooga Area is 12.7 pg/m3, at the
Siskin Drive site (47—-065—4002). The
comment period closed on April 21,
2011. No comments were received in
response to the NPR.

II. What is the effect of this action?

This final action, in accordance with
40 CFR 51.1004(c), suspends the
requirements for this Area to submit
attainment demonstrations, associated
RACM, RFP plans, contingency
measures, and other planning SIPs
related to attainment of the 1997 annual
PM, s NAAQS as long as this Area
continues to meet the 1997 annual PM s
NAAQS. Finalizing this action does not
constitute a redesignation of the
Chattanooga Area to attainment for the
1997 annual PM», s NAAQS under
section 107(d)(3) of the Clean Air Act
(CAA). Further, finalizing this action
does not involve approving
maintenance plans for the Area as
required under section 175A of the
CAA, nor does it involve a
determination that the Area has met all
requirements for a redesignation.

III. What is EPA’s final action?

EPA is determining that the
Chattanooga Area has attaining data for
the 1997 annual PM, s NAAQS. This
determination is based upon quality
assured, quality controlled, and certified
ambient air monitoring data showing
that this Area has monitored attainment
of the 1997 annual PM, s NAAQS during
the period 2007-2009. This final action,
in accordance with 40 CFR 51.1004(c),
will suspend the requirements for this
Area to submit attainment
demonstrations, associated RACM, RFP
plans, contingency measures, and other
planning SIPs related to attainment of
the 1997 annual PM» s NAAQS as long
as the Area continues to meet the 1997
annual PM, s NAAQS. EPA is taking this
final action because it is in accordance
with the CAA and EPA policy and
guidance.

IV. Statutory and Executive Order
Reviews

This action makes a determination of
attainment based on air quality, and will
result in the suspension of certain
federal requirements, and it will not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994). In
addition, this 1997 PM, s clean NAAQS
data determination for the Chattanooga
Area does not have tribal implications
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000),
because the SIP is not approved to apply
in Indian country located in the state,
and EPA notes that it will not impose
substantial direct costs on tribal
governments or preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
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submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by August 1, 2011. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Particulate matter.

Dated: May 19, 2011.
Gwendolyn Keyes Fleming,
Regional Administrator, Region 4.

40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart B—Alabama

m 2. Section 52.62 is amended by adding
paragraph (b) to read as follows:

§52.62 Control strategy: Sulfur oxides and
particulate matter.
* * * * *

(b) Determination of Attaining Data.
EPA has determined, as of May 31,
2011, the Chattanooga, Tennessee,
nonattainment area has attaining data
for the 1997 annual PM, s NAAQS. This
determination, in accordance with 40
CFR 52.1004(c), suspends the
requirements for this area to submit an
attainment demonstration, associated
reasonably available control measures, a
reasonable further progress plan,
contingency measures, and other
planning SIPs related to attainment of
the standard for as long as this area

continues to meet the 1997 annual PM, 5
NAAQS.

Subpart L—Georgia

m 3. Section 52.578 is amended by
adding paragraph (b) to read as follows:

§52.578 Control Strategy: Sulfur oxides
and particulate matter.
* * * * *

(b) Determination of Attaining Data.
EPA has determined, as of May 31,
2011, the Chattanooga, Tennessee,
nonattainment area has attaining data
for the 1997 annual PM, s NAAQS. This
determination, in accordance with 40
CFR 52.1004(c), suspends the
requirements for this area to submit an
attainment demonstration, associated
reasonably available control measures, a
reasonable further progress plan,
contingency measures, and other
planning SIPs related to attainment of
the standard for as long as this area
continues to meet the 1997 annual PM, s
NAAQS.

Subpart RR—Tennessee

m 4. Section 52.2231 is amended by
adding paragraph (c) to read as follows:

§52.2231 Control strategy: Sulfur oxides
and particulate matter.
* * * * *

(c) Determination of Attaining Data.
EPA has determined, as of May 31,
2011, the Chattanooga, Tennessee,
nonattainment area has attaining data
for the 1997 annual PM, s NAAQS. This
determination, in accordance with 40
CFR 52.1004(c), suspends the
requirements for this area to submit an
attainment demonstration, associated
reasonably available control measures, a
reasonable further progress plan,
contingency measures, and other
planning SIPs related to attainment of
the standard for as long as this area
continues to meet the 1997 annual PM, s
NAAQS.

[FR Doc. 2011-13269 Filed 5-27-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[A-1-FRL-9310-9]

Prevention of Significant Deterioration
(PSD) Program; Massachusetts;
Announcing Delegation Agreement
Between EPA and Massachusetts
Department of Environmental
Protection

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Announcement of delegation
agreement.

SUMMARY: This document announces
that effective April 11, 2011, EPA
Region 1 has signed an agreement with
the Massachusetts Department of
Environmental Protection (MassDEP)
delegating authority to implement and
enforce the Federal Prevention of
Significant Deterioration (PSD) program
to the MassDEP. Therefore, effective that
date, MassDEP is the implementing
authority for the PSD program in
Massachusetts. This document explains
the consequences of this change for
owners and operators of sources that
have PSD permits or that will need such
permits in the future.

DATES: Effective Date: EPA’s PSD
program delegation agreement with the
MassDEP is effective on April 11, 2011.
ADDRESSES: The Delegation Agreement
is available either electronically through
http://www.epa.gov/NE/communities/
nseemissions.html or in hard copy at the
Office of Ecosystem Protection, U.S.
Environmental Protection Agency, EPA
New England Regional Office, Office of
Ecosystem Protection, Air Quality
Planning Unit, 5 Post Office Square—
Suite 100, Boston, MA. EPA requests
that if at all possible, you contact the
contact listed in the FOR FURTHER
INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding legal holidays.

Copies of the Delegation Agreement
are also available for public inspection
during normal business hours, by
appointment at the Division of Air
Quality Control, Department of
Environmental Protection, One Winter
Street, 8th Floor, Boston, MA.

FOR FURTHER INFORMATION CONTACT:
Brendan McCahill, EPA Region 1, (617)
918-1652, or send an e-mail to
mccahill.brendan@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background: On June 30, 1982 EPA
delegated authority to implement the
Federal PSD program in 40 CFR 52.21
to the MassDEP. On December 31, 2002,
EPA published in the Federal Register
revisions to the Federal PSD regulations
(67 FR 80186). A final rule revising the
Federal portions of implementation
plans in 40 CFR part 52 to include the
revisions to the Federal PSD regulations
was published in the Federal Register
on March 10, 2003. Both of these actions
were effective on March 3, 2003.

On February 27, 2003, the MassDEP
notified the Regional Administrator of
EPA Region 1 that the MassDEP would
not accept authority for the
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implementation of the amended PSD
program and was ending its June 30,
1982, agreement with EPA to assume
responsibility for implementing the
Federal PSD regulations. The letter from
the MassDEP explained that the
MassDEP would no longer implement
the Federal PSD program as of March 3,
2003. Consequently, as of March 3,
2003, sources of air pollution located in
Massachusetts and subject to the
Federal PSD program were required to
apply for and receive a PSD permit from
EPA New England before beginning
actual construction.

On June 17, 2003, EPA published a
Federal Register announcing the
MassDEP’s decision to end its
delegation agreement with the EPA and
explaining the consequences of this
decision for owners and operators of
sources that have PSD permits or that
will need such permits in the future (68
FR 35881).

On April 4, 2011, the Commissioner
of the MassDEP signed a delegation
agreement under which EPA would
again delegate responsibility for
conducting source review under the
Federal PSD regulations to the
MassDEP.

II. Final Action: On April 11, 2011,
the Regional Administrator of EPA
Region 1 signed the delegation
agreement, which is entitled
“Agreement for Delegation of the
Federal Prevention of Significant
Deterioration Program by the United
States Environmental Protection
Agency, Region 1 to the Massachusetts
Department of Environmental
Protection,” and which sets forth the
terms and conditions according to
which the MassDEP agrees to
implement and enforce the Federal PSD
program. The Regional Administrator’s
signature on the delegation agreement
grants full delegation of the Federal PSD
regulations at 40 CFR 52.21 to the
MassDEP pursuant to the terms and
conditions of the delegation agreement,
40 CFR 52.21(u), and the requirements
of the Clean Air Act.

Effective on April 11, 2011, all permit
applications for new or modified major
sources and all other information
pursuant to 40 CFR 52.21 for sources in

the Commonwealth of Massachusetts,
and all inquiries regarding the
implementation of 40 CFR 52.21 in the
Commonwealth, should be sent directly
to the MassDEP at the following
address: Massachusetts Department of
Environmental Protection, One Winter
Street, Boston, MA, 02108. In addition,
the MassDEP will assume responsibility
to administer and enforce all PSD
permits issued in Massachusetts,
including those PSD permits already
issued by EPA. EPA retains authority to
issue and administer permits in certain
limited areas of federal jurisdiction
defined in the delegation agreement,
and also retains authority to issue a PSD
permit to Pioneer Valley Energy Center
(PVEC) in Westfield, Massachusetts.
Finally, EPA retains certain oversight
roles regarding federal requirements,
which are set forth in detail in the
delegation agreement.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: May 13, 2011.
Ira W. Leighton,

Acting Regional Administrator, EPA New
England.

[FR Doc. 2011-12950 Filed 5-27-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2010-0418; FRL-9249-3]
Revisions to the California State

Implementation Plan, Santa Barbara
County Air Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing a limited
approval and limited disapproval of
revisions to the Santa Barbara County

Air Pollution Control District
(SBCAPCD) portion of the California
State Implementation Plan (SIP). This
action was proposed in the Federal
Register on August 2, 2010 and
concerns oxides of nitrogen (NOx)
emissions from boilers, steam generators
and process heaters with a rated heat
input rate greater than 2 million BTU/
hr and less than 5 million BTU/hr and
internal combustion engines with a
rated brake horse power of 50 or greater.
Under authority of the Clean Air Act as
amended in 1990 (CAA or the Act), this
action simultaneously approves local
rules that regulates these emission
sources and directs California to correct
rule deficiencies.

DATES: Effective Date: This rule is
effective on June 30, 2011.

ADDRESSES: EPA has established docket
number EPA-R09-OAR-2010-0418 for
this action. The index to the docket is
available electronically at http://
www.regulations.gov and in hard copy
at EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available in
either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Idalia Perez, EPA Region IX, (415) 942—
3248, perez.idalia@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and ‘“our” refer to EPA.

Table of Contents

1. Proposed Action

II. Public Comments and EPA Responses
III. EPA Action

IV. Statutory and Executive Order Reviews

I. Proposed Action

On August 2, 2010 (75 FR 45082),
EPA proposed a limited approval and
limited disapproval of the following
rules that were submitted for
incorporation into the California SIP.

Local agency Rule No. Rule title Adopted Submitted
SBCAPCD ...ttt 361 | Small Boilers, Steam Generators and Process 01/17/08 07/18/08
Heaters.
SBCAPCD ...ttt 333 | Control of Emissions from Reciprocating Internal 06/19/08 10/20/08
Combustion Engines.

We proposed a limited approval
because we determined that these rules

improve the SIP and are largely
consistent with the relevant CAA

requirements. We simultaneously
proposed a limited disapproval because
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some rule provisions conflict with
section 110 and part D of the Act. These
provisions include the following:

The following provisions in Rule 361
conflict with section 110(a) the Act and
prevent full approval of the SIP
revision.

1. Section F.3 defines the length of the
startup and shutdown intervals as “not
last[ing] longer than is necessary to
reach stable temperatures and
conditions.” This leads to enforceability
concerns due to the lack of specificity
of the duration of these periods. The
duration of these periods should be
further specified.

2. Section G.4 states that
documentation of fuel sulfur content
must be kept as a record. The type of
documentation required should be
specified in the rule.

The following provisions in Rule 333
conflict with section 110(a) the Act and
prevent full approval of the SIP
revision.

1. Rule 333 includes various
provisions allowing for APCO discretion
without having explicit and replicable
procedures that define how the
discretion will be exercised to assure
emission reductions.

2. Section F.3 indicates that portable
analyzer reading in excess of the
emission limits triggers another reading
in 15 days and monthly readings for 3
months. These high portable analyzers
readings should instead trigger a source
test within 60 days of the excess
emission reading.

3. Section I.1 indicates that source
tests shall be performed at the engine’s
maximum load or under the engines’
typical duty cycle as demonstrated by
historical operation data. This should be
constrained to the engine’s maximum
load or conditions specified in the
Permit to Operate. The option for testing
at the engine’s typical duty cycle should
be further defined and justified.

EPA Recommendations To Further
Improve the Rule

The TSDs describe additional rule
revisions that we recommend for the
next time the local agency modifies the
rules but that are not the basis for
disapproval at this time.

II. Public Comments and EPA
Responses

EPA’s proposed action provided a 30-
day public comment period. During this
period, we received no comments.

III. EPA Action

No comments were submitted that
change our assessment of the rules as
described in our proposed action.
Therefore, as authorized in sections

110(k)(3) and 301(a) of the Act, EPA is
finalizing a limited approval of the
submitted rules. This action
incorporates the submitted rules into
the California SIP, including those
provisions identified as deficient. As
authorized under section 110(k)(3), EPA
is simultaneously finalizing a limited
disapproval of the rule. If this
disapproval is finalized, no sanctions
will be imposed under section 179 of
the Act because SBCAPCD is not
required to have these rules in the
applicable SIP. A final disapproval
would also not trigger the 2-year clock
for the federal implementation plan
(FIP) requirement under section 110(c).
Note that the submitted rules have been
adopted by the SBCAPCD, and EPA’s
final limited disapproval does not
prevent the local agency from enforcing
it.

IV. Statutory and Executive Order
Reviews

A. Executive Order 12866, Regulatory
Planning and Review

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order 12866,
entitled ‘“Regulatory Planning and
Review.”

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. Burden is
defined at 5 CFR 1320.3(b).

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions.

This rule will not have a significant
impact on a substantial number of small
entities because SIP approvals and
limited approvals/limited disapprovals
under section 110 and subchapter I, part
D of the Clean Air Act do not create any
new requirements but simply approve
requirements that the State is already
imposing. Therefore, because this
limited approval/limited disapproval
action does not create any new
requirements, I certify that this action
will not have a significant economic
impact on a substantial number of small
entities.

Moreover, due to the nature of the
Federal-State relationship under the

Clean Air Act, preparation of flexibility
analysis would constitute Federal
inquiry into the economic
reasonableness of State action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co., v. U.S.
EPA, 427 U.S. 246, 255-66 (1976); 42
U.S.C. 7410(a)(2).

D. Unfunded Mandates Reform Act

Under sections 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the limited
approval/limited disapproval action
promulgated does not include a Federal
mandate that may result in estimated
costs of $100 million or more to either
State, local, or tribal governments in the
aggregate, or to the private sector. This
Federal action approves pre-existing
requirements under State or local law,
and imposes no new requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

E. Executive Order 13132, Federalism

Federalism (64 FR 43255, August 10,
1999) revokes and replaces Executive
Orders 12612 (Federalism) and 12875
(Enhancing the Intergovernmental
Partnership). Executive Order 13132
requires EPA to develop an accountable
process to ensure “‘meaningful and
timely input by State and local officials
in the development of regulatory
policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have ““substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has federalism
implications, that imposes substantial
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direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
merely approves a State rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. Thus, the requirements of
section 6 of the Executive Order do not
apply to this rule.

F. Executive Order 13175, Coordination
With Indian Tribal Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This final rule does not
have tribal implications, as specified in
Executive Order 13175. It will not have
substantial direct effects on tribal
governments, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes.
Thus, Executive Order 13175 does not
apply to this rule.

G. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets Executive Order 13045
(62 FR 19885, April 23, 1997) as
applying only to those regulatory
actions that concern health or safety
risks, such that the analysis required
under section 5-501 of the Executive
Order has the potential to influence the
regulation. This rule is not subject to
Executive Order 13045, because it
approves a State rule implementing a
Federal standard.

H. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) because it is
not a significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing a new
regulation. To comply with NTTAA,
EPA must consider and use “voluntary
consensus standards” (VCS) if available
and applicable when developing
programs and policies unless doing so
would be inconsistent with applicable
law or otherwise impractical.

The EPA believes that VCS are
inapplicable to this action. Today’s
action does not require the public to
perform activities conducive to the use
of VCS.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629
(Feb. 16, 1994)) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA lacks the discretionary authority
to address environmental justice in this
rulemaking.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in

the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2). This rule
will be effective on June 30, 2011.

L. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by August 1, 2011.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements (see section

307(b)(2)).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: December 14, 2010.
Jared Blumenfeld,
Regional Administrator, Region IX.

Part 52, Chapter I, Title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart F—California

m 2. Section 52.220 is amended by
adding paragraphs (c)(359)(i)(E) and
(361)(i)(A)(2) to read as follows:

§52.220 Identification of plan.

* * * * *

* K* %
C

(c)
(359) E
(i) * % *

(E) Santa Barbara County Air
Pollution Control District.

(1) Rule 361, “Small Boilers, Steam
Generators and Process Heaters,”
adopted on January 17, 2008.

* * * * *

* Kk %
C

(c)

(361) * % %
(i) I .
(A] * % %
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(2) Rule 333, “Control of Emissions
from Reciprocating Internal Combustion
Engines,” adopted on June 19, 2008.

* * * * *
[FR Doc. 2011-13273 Filed 5-27-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 81

[EPA-R04-OAR-2010-0504—-201052; FRL—
9312-9]

Approval and Promulgation of
Implementation Plans; Extension of
Attainment Date for the Charlotte-
Gastonia-Rock Hill, North Carolina-
South Carolina 1997 8-Hour Ozone
Moderate Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
approve requests from the State of North
Carolina, through the North Carolina
Department of Environment and Natural
Resources (NC DENR), and the State of
South Carolina, through the South
Carolina Department of Health and
Environmental Control (SC DHEC), to
grant a one-year extension of the
attainment date for the 1997 8-hour
ozone national ambient air quality
standards (NAAQS) for the Charlotte-
Gastonia-Rock Hill, North Carolina-
South Carolina Area (hereafter referred
to as the “bi-state Charlotte Area” or
“Metrolina Area”). These requests were
sent to EPA via letter from NC DENR on
April 28, 2010, and from SC DHEC on
May 6, 2010. The bi-state Charlotte Area
consists of Cabarrus, Gaston, Lincoln,
Mecklenburg, Rowan, Union and a
portion of Iredell County (Davidson and
Coddle Creek Townships), North
Carolina; and a portion of York County,
South Carolina. EPA is finalizing a
determination that North Carolina and
South Carolina have met the Clean Air
Act (CAA or Act) requirements to obtain
a one-year extension to their attainment
date for the 1997 8-hour ozone NAAQS
for the bi-state Charlotte Area. As a
result, EPA is approving a one-year
extension of the 1997 8-hour ozone
moderate attainment date for the bi-state
Charlotte Area. Specifically, EPA
(through this final action) is extending
the bi-state Charlotte Area’s attainment
date from June 15, 2010, to June 15,
2011. EPA is also addressing adverse
comments received on EPA’s proposal
to grant the one-year extension for the
bi-state Charlotte 1997 8-hour ozone
nonattainment area.

DATES: Effective Date: This rule will be
effective June 30, 2011.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR—
2010-0504. All documents in the docket
are listed on the http://
www.regulations.gov Web site. Although
listed in the index, some information is
not publicly available, i.e., Confidential
Business Information or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically through http://
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT: For
information regarding the 1997 8-hour
ozone NAAQS, contact Ms. Jane Spann,
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. The
telephone number for Ms. Spann is
(404) 562—9029. Ms. Spann can also be
reached via electronic mail at
spann.jane@epa.gov. For information
regarding the North Carolina or South
Carolina SIPs, contact Mr. Zuri
Farngalo, Regulatory Development
Section, at the same address above. The
telephone number for Mr. Farngalo is
(404) 562-9152. Mr. Farngalo can also
be reached via electronic mail at
farngalo.zuri@epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Background

II. This Action

III. Comments and Responses

IV. Final Action

V. Statutory and Executive Order Reviews

I. Background

Detailed background information and
rationale for this final action can be
found in EPA’s proposed rule entitled
“Approval and Promulgation of

Implementation Plans; Extension of
Attainment Date for the Charlotte-
Gastonia-Rock Hill, North Carolina-
South Carolina 1997 8-Hour Ozone
Moderate Nonattainment Area,” 75 FR
46881 (August 4, 2010). The comment
period for EPA’s proposed action closed
on September 3, 2010. EPA received
three sets of comments on the August 4,
2010, proposed rulemaking which are
discussed later in this rulemaking. This
section includes a brief summary of the
information and rationale for EPA’s
proposed approval of the bi-state
Charlotte Area’s one-year extension.

Section 181(b)(2)(A) requires the
Administrator, within six months of the
attainment date, to determine whether
an ozone nonattainment area attained
the NAAQS. CAA section 181(b)(2)(A)
states that, for areas classified as
marginal, moderate, or serious, if the
Administrator determines that the area
did not attain the standard by its
attainment date, the area must be
reclassified to the next classification.
However, CAA section 181(a)(5)
provides an exemption from these
reclassification requirements. Under
this provision, EPA may grant up to two
one-year extensions of the attainment
date under specified conditions.
Specifically, in relevant part, section
181(a)(5) states:

Upon application by any State, the
Administrator may extend for 1
additional year (hereinafter referred to
as the “Extension Year”) the date
specified in table 1 of paragraph (1) of
this subsection if—

(A) The State has complied with all
requirements and commitments
pertaining to the area in the applicable
implementation plan, and

(B) no more than 1 exceedance of the
national ambient air quality standard
level for ozone has occurred in the area
in the year preceding the Extension
Year.

With regard to the first element,
“applicable implementation plan” is
defined in section 302(q) of the CAA as,
the portion (or portions) of the
implementation plan, or most recent
revision thereof, which has been
approved under section 110, or
promulgated under section 110(c), or
promulgated or approved pursuant to
regulations promulgated under section
301(d) and which implements the
relevant requirements of the CAA.

The language in section 181(a)(5)(B)
reflects the form of the 1-hour ozone
NAAQS, which is exceedance based and
does not reflect the 1997 8-hour ozone
NAAQS, which is concentration based.
Because section 181(a)(5)(B) does not
reflect the form of the 8-hour NAAQS,
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EPA promulgated a regulation
interpreting this provision in a manner
consistent with Congressional intent but
reflecting the form of the 1997 8-hour
NAAQS. See 40 CFR 51.907. This
regulation provides that an area will be
eligible for the first of the one-year
extensions under the 1997 8-hour
NAAQS if, for the attainment year, the
area’s 4th highest daily 8-hour average
is 0.084 parts per million (ppm) or less.
The area will be eligible for the second
extension if the area’s 4th highest daily
8-hour value averaged over both the
original attainment year and the first
extension year is 0.084 ppm or less. No
more than two one-year extensions may
be issued for a single nonattainment
area.

In summary, EPA interprets the CAA
and implementing regulations to allow
the granting of a one-year extension
under the following minimum
conditions: (1) The State requests a one-
year extension; (2) all requirements and
commitments in the EPA-approved SIP
for the area have been complied with;
and (3) the area has a 4th highest daily
8-hour average of 0.084 ppm or less for
the attainment year (or an area’s 4th
highest daily 8-hour value averaged over
both the original attainment year and
the first extension year is 0.084 ppm or
less, if a second one-year extension is
requested). Because the bi-state
Charlotte Area’s attainment date was
June 15, 2010, the “attainment year”
used for this purpose is the 2009 ozone
season. See 40 CFR 51.900(g). The North
Carolina and South Carolina ozone
seasons run from April 1 to October 31
of any given year.

II. This Action

EPA has determined that North
Carolina and South Carolina have met
the CAA requirements to obtain a one-
year extension of the June 2010
attainment date for the 1997 8-hour
ozone NAAQS for the bi-state Charlotte
Area. As a result, EPA is taking final
action to extend the bi-state Charlotte
Area’s attainment date from June 15,
2010, to June 15, 2011, for the 1997 8-
hour ozone NAAQS. Specifically, EPA
has determined that North Carolina and
South Carolina are in compliance with
the requirements and commitments
associated with the EPA-approved
implementation plans, and that the 4th
highest daily concentration for 2009 for
the bi-state Charlotte Area is below the
1997 8-hour ozone NAAQS. EPA has
reviewed the 1997 8-hour ozone
NAAQS ambient air quality monitoring
data for the bi-state Charlotte Area, and
has determined that these data are
consistent with the ozone monitoring
requirements contained in 40 CFR part

50, Appendix I. These data are recorded
in the EPA Air Quality System database.
These data are complete, quality-
assured, quality-controlled, and
certified ambient air monitoring data for
2009. On the basis of that review, EPA
has concluded that for the attainment
year ozone season of 2009, the bi-state
Charlotte Area’s 4th highest daily 8-
hour average concentration was 0.071
ppm, which is below 0.084 ppm. As
provided in CAA section 181(a)(5) and
40 CFR 51.907, this final action extends,
by one year, the deadline by which the
bi-state Charlotte Area must attain the
1997 8-hour ozone NAAQS. It also
extends the timeframe by which EPA
must make an attainment determination
for the bi-state Charlotte Area.

As described in section 181(a)(5) of
the CAA, areas may qualify for up to
two one-year extensions. EPA notes that
this final action only relates to the
initial one-year extension. The bi-state
Charlotte Area will be eligible for the
second extension if the bi-state
Charlotte Area’s 4th highest daily 8-
hour value averaged over both the
original attainment year and the first
extension year is 0.084 ppm or less and
the continues to comply with all
requirements and commitments
pertaining to the bi-state Charlotte Area
in the applicable implementation plan.
Any analysis of whether the bi-state
Charlotte Area qualifies for the second
extension would be based on data from
both the 2009 and 2010 ozone seasons.
If requested at a future date, EPA will
make a determination of the
appropriateness of a second one-year
extension for the bi-state Charlotte Area
for the 1997 8-hour ozone NAAQS in a
separate rulemaking.

ITII. Comments and Responses

EPA received one set of adverse
comments ! and two requests for
additional information for its proposal
to approve the requests from North
Carolina and South Carolina to extend
the attainment date for the bi-state
Charlotte Area for the 1997 8-hour
ozone NAAQS from June 15, 2010, to
June 15, 2011. The comments, received
by September 3, 2010, were from the
Southern Environmental Law Center
(SELC) on behalf of Clean Air Carolina
and from two citizens (hereinafter
referred to as ‘“‘the Commenter”’). Below

1The full text of the comments is available in the
Docket for this action. Electronic docket
information can be found in the “Addresses”
portion of this notice. The comments are
summarized in this Federal Register document;
however, EPA considered all the comments
expressed in the letters.

is a summary of the comments and
EPA’s response.

Comment 1: The Commenter requests
clarification on why the attainment date
for the bi-state Charlotte Area needs an
extension and on what grounds is the
extension being granted.

Response 1: Effective June 15, 2004,
EPA designated the bi-state Charlotte
Area as nonattainment for the 1997 8-
hour ozone NAAQS. Along with this
nonattainment designation, EPA
classified the bi-state Charlotte Area as
a “moderate” ozone nonattainment area
based on the level of the three year
design value for the area at the time of
EPA’s designations. In accordance with
the section 181 of the CAA, “moderate”
areas are required to attain the ozone
NAAQS ““as expeditiously as
practicable,” but no later than 6 years
after EPA’s nonattainment designation.
This means that the bi-state Charlotte
Area was required to attain the 1997 8-
hour ozone NAAQS by June 15, 2010
(based on monitoring data from the 2007
through 2009 ozone seasons). In section
181(a)(5) of the CAA, Congress allows
EPA to consider extension of the
attainment dates for ozone areas
provided the area meets the
requirements for such extensions. See
EPA’s August 4, 2010, proposed
rulemaking at 75 FR 46881 for the
detailed rationale for approval of the bi-
state Charlotte Area’s attainment date
extension, and the “Background”
section of this rulemaking for more
detail on the section 181(a)(5)
requirements. EPA has made the
determination that both North Carolina
and South Carolina meet the
requirements of section 181(a)(5) (as
interpreted in 40 CFR 51.907) for the bi-
state Charlotte Area for the 1997 8-hour
ozone NAAQS, and as such EPA is
granting an extension of the 1997 8-hour
ozone attainment date from June 15,
2010, to June 15, 2011.

Comment 2: The Commenter requests
that EPA incorporate by reference
comments previously provided for the
attainment demonstrations for the bi-
state Charlotte Area. Specifically, the
Commenter states “[tlhese comments
incorporate by reference SELC’s June 10,
2010 and May 19, 2010 comments to the
agency on the North Carolina and South
Carolina 8-hour ozone attainment
demonstration plan submission, and
SELC’s March 29, 2010, March 22, 2010,
December 17, 2009, November 13, 2003,
and October 26, 2009, submissions to
the North Carolina Division of Air
Quality (‘'NCDAQ’) and the South
Carolina Bureau of Air Quality, all of
which have been previously submitted
to EPA.”
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Response 2: EPA’s August 4, 2010,
proposed action relates to the States’
requests for a one-year extension of the
attainment date for the 1997 8-hour
ozone NAAQS for the bi-state Charlotte
Area, and does not relate to the
approvability of the attainment
demonstrations submitted by North
Carolina and South Carolina for the bi-
state Charlotte Area. There are separate
requirements regarding requests for
attainment date extensions (relevant to
this final action and described in
“Background” sections of EPA’s August
4, 2010, proposed rulemaking and this
final rulemaking) and approval of
attainment demonstrations. EPA held a
public comment period from August 4,
2010, through September 3, 2010, to
provide the public with opportunity to
specifically comment on the proposed
approval of the attainment date
extension for the bi-state Charlotte Area
for the 1997 8-hour ozone NAAQS. The
Commenter provided a detailed letter
with their comments in opposition to
EPA’s proposed action to extend the bi-
state Charlotte Area’s attainment date to
which EPA is responding in this final
rulemaking. Although the Commenter
suggests that EPA should incorporate by
reference comments previously
submitted to North Carolina and South
Carolina during their state public
comment periods for their attainment
demonstrations and reasonable further
progress plans, and to EPA during a
public comment period on the
attainment demonstration for the bi-
state Charlotte Area,2 the Commenter
does not identify and EPA did not
identify anything in those comments
that are relevant to the analysis of
whether the bi-state Charlotte Area is
eligible for the first attainment date
extension provided under CAA section
181(a)(5) and 40 CFR 51.907.

Comment 3: The Commenter asserts
several times throughout the comment
letter that EPA should reclassify the bi-
state Charlotte Area to “serious” for the
1997 8-hour ozone NAAQS.
Specifically, the Commenter states
“EPA should instead reclassify the area
to ‘serious’ nonattainment status * * *”
and “[i]ln the wake of the missed
deadline, the Act now requires
reclassification of the Metrolina area to
‘serious’ status.” The Commenter goes
on to conclude that “[t]he proposed
extension is inconsistent with the Clean

2The Commenter submitted comments during
EPA’s public comment period for review of the
adequacy of the motor vehicle emissions budgets
for the attainment demonstrations for the bi-state
Charlotte Area as provided by North Carolina and
South Carolina. EPA has a separate process from
today’s rulemaking to consider comments received
during EPA’s Adequacy public comment period.

Air Act’s statutory scheme and its
emphasis on attainment deadlines. EPA
should require North and South
Carolina officials to comply with the
Act and prepare a SIP revision
consistent with the Metrolina area’s
legally required bump-up to ‘serious’
status.”

Response 3: EPA disagrees with the
Commenter’s assertions and conclusion
that the Act requires the Agency to
reclassify the bi-state Charlotte Area to
“serious” for the 1997 8-hour ozone
NAAQS “[i]n the wake of the missed
deadline * * *” Congress contemplated
the potential for areas to miss the
attainment date deadlines in the CAA
and allows for extensions of the
attainment date deadline so long as
areas meet the requirements of section
181(a)(5). EPA’s analysis indicates that
both North Carolina and South Carolina
have met the requirements of section
181(a)(5) of the CAA (as interpreted by
40 CFR 51.907) for the initial one-year
extension of the 1997 8-hour ozone
moderate area attainment date for the bi-
state Charlotte Area, and thus the Act
does not require EPA to reclassify the
bi-state Charlotte Area to ‘“‘serious”
status. Additionally, given that EPA has
determined that the bi-state Charlotte
Area qualifies for the one-year extension
for the moderate ozone classification,
the bi-state Charlotte Area is not subject
to being “bumped-up”’ and thus is not
subject to the planning requirements
that would be triggered by a bump-up.

Comment 4: The Commenter states
“[tlhe deadline for meeting the 1997
ozone standard was June 15, 2010, and
there is still no Federally approved State
Implementation Plan (‘SIP’) for meeting
that standard. As a result, EPA lacks
authority to grant the proposed
extension, and the Metrolina area
should instead be reclassified to
‘serious’ nonattainment status,
triggering the development of a new
plan with additional control strategies.
As we explained in our previous
comments, the Clean Air Act allows
EPA to grant extensions only when a
state has complied with all the
requirements of the approved SIP for an
area. The States have no approved SIP
for meeting the ozone NAAQS in this
area. As indicated in the notice, both
states have provided ‘necessary SIP
[State Implementation Plan] submittals,’
intended to meet ‘outstanding
requirements related to the 1997 8-hour
ozone attainment demonstration for the
bi-state Charlotte area.” But these plan
submissions were not made until after
the conclusion of the 2009 ozone
season, and therefore could only
purport to demonstrate attainment of
the 1997 ozone NAAQS, retroactively,

despite modeling and monitoring data
to the contrary. The proposed extension
signifies a de facto approval of these
plans and introduces a relaxed post hoc
standard, which would be contrary to
the requirements of the Act and which
would encourage states to take a ‘wait-
and-see’ approach to SIP control
strategies.”

Response 4: EPA does not agree with
the Commenter’s assertion that EPA
lacks the authority to grant the requests
from North Carolina and South Carolina
for an extension of the bi-state Charlotte
Area’s 1997 8-hour ozone attainment
date. In EPA’s August 4, 2010, proposed
rulemaking, EPA explained that section
181(a)(5) of the CAA is what EPA must
consider when contemplating a state’s
request for a one-year extension to an
ozone attainment date. The Commenter
appears to question whether North
Carolina and South Carolina meet the
requirements of section 181(a)(5)(A)
which states “the State has complied
with all requirements and commitments
pertaining to the area in the applicable
implementation plan * * *” As noted
in EPA’s August 4, 2010, proposed
rulemaking, the “applicable
implementation plan” is defined by the
CAA in section 302(q) as “‘the portion
(or portions) of the implementation
plan, or most revision thereof, which
has been approved under section 7410
of this title, or promulgated under
section 7410(c) of this title, or
promulgated or approved pursuant to
regulations promulgated under section
7601(d) of this title and which
implements the relevant requirements of
this chapter.” [Emphasis added].Thus,
the “compliance” that is relevant to
evaluating the States’ eligibility for an
attainment date extension under section
181(a)(5) is solely with those
requirements and commitments that
have been approved into the existing
SIP—not with those which may yet be
approved. EPA has made an
independent assessment of whether
North Carolina and South Carolina are
in compliance with all the requirements
and commitments pertaining to the bi-
state Charlotte Area in the applicable
implementation plan, as defined by
section 302(q), and the Agency has
made the determination that both states
are in compliance. EPA also notes that
originally, North Carolina and South
Carolina submitted attainment
demonstrations for the bi-Charlotte Area
for the 1997 8-hour ozone NAAQS on
June 15, 2007, and August 31, 2007,
respectively. Subsequently, both states
withdrew their original attainment
demonstrations but later submitted
these attainment demonstrations with
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updated and supplemental information.
EPA disagrees that this final action is a
de facto approval of these plans. These
plans are still pending before EPA. The
Commenter also mentions that EPA’s
final action to approve the extension of
the attainment date for the bi-state
Charlotte Area introduces a relaxed post
hoc standard, which would be contrary
to the requirements of the Act and
which would encourage states to take a
“wait-and-see” approach to SIP control
strategies. EPA disagrees. If EPA
determines that a state has not
submitted a required nonattainment
area SIP, mandatory sanctions are
imposed 18 and 24 months after such a
finding and EPA is required to
promulgate a Federal implementation
plan within two years. The CAA
provides appropriate incentives to
ensure that states do not take a “wait
and see”” approach for attainment of the
NAAQS. When North Carolina and
South Carolina withdrew their original
attainment demonstrations for the bi-
state Charlotte Area (which were
provided in 2007), EPA issued a finding
of failure to submit. See 74 FR 21550
(May 8, 2009). The submissions that
both North Carolina and South Carolina
provided in 2009 were provided in
response to EPA’s finding of failure to
submit.

Comment 5: One Commenter states
“[tThe Metrolina area’s ozone problem is
chronic and significant.” Additionally,
the Commenter cites the American Lung
Association 2010 State of the Air Report
and mentions that the report ranks
Charlotte as the 10th most polluted city
in the country for ozone. The
Commenter goes on to state that “[iln
contrast to the anomalous 2009 ozone
season, pollution levels during the first
part of the 2010 summer have continued
to exceed the 1997 standard of 84 ppb
[parts per billion][or 0.084 ppm], with
the ‘County Line’ monitor registering as
high as 96 ppb [or 0.096 ppm], and the
Metrolina monitors recording 30
exceedances of the 2008 standard (75
ppb [or 0.075 ppm]) as of August 28,
2010. Air quality planning should do as
much as possible to protect citizens’
health in nonattainment areas, and at
the very least, the region must comply
with express Clean Air Act
Requirements.” Another Commenter
states “[t]he 2010 ozone season clearly
shows that the current control methods
to obtain attainment for the 1997
standard for the Charlotte region are not
effective. The 2009 ozone season had
favorable weather conditions. This
alone allowed for the low ozone
numbers. The intent of Congress,
through the CAA, is for non-attainment

areas to reach attainment. Delaying the
decision by one year will allow the
Charlotte area to continue building
roads. Is not mobile sources the largest
contributor to ozone formation in the
Charlotte area?”

Response 5: EPA agrees with the
Commenters that the unusually hot
summer of 2010 resulted in more
exceedances of the ozone NAAQS at the
monitors within the bi-state Charlotte
Area. However, based on EPA’s
preliminary evaluation of the data, the
bi-state Charlotte Area appears to still be
monitoring attainment for the 1997
ozone NAAQS. Additionally, EPA’s
preliminary evaluation indicates that
the bi-state Charlotte Area could be
eligible for the second extension of the
attainment date, if requested.
Regardless, air quality data for the 2010
ozone season is not relevant to the issue
of whether the bi-state Charlotte Area
qualifies for the first one-year extension
of its attainment date as provided under
CAA section 181(a)(5) and 40 CFR
51.907. EPA notes that nonattainment
areas are allowed to build roads and are
subject to requirements to demonstrate
that these activities will not interfere
with air quality goals. EPA’s granting of
the one-year extension to the attainment
date will not relieve the bi-state
Charlotte Area of continuing to make
the demonstration that transportation
planning activities will not interfere
with air quality goals.

Comment 6: The Commenter states
“EPA may only extend the
nonattainment deadline for an area that
has not met the NAAQS if ‘the State has
complied with all requirements and
commitments pertaining to the area in
the applicable implementation plan.’ 42
U.S.C. §7511(a)(5)(A). The Act defines
‘the term “applicable implementation
plan’” as ‘the portion (or portions) of
the implementation plan, or most recent
revision thereof, which has been
approved under section 110 of this title.
Id. § 7602(q). [Emphasis added] Section
110, in turn, provides that ‘[e]ach State
shall * * * adopt and submit to the
Administrator, within 3 years * * *
after promulgation of a [INAAQS] (or
any revision thereof) under section 109
[42 § USCS 7409] for any air pollutant,
a plan which provides for
implementation, maintenance, an
enforcement of such primary standard
in each air quality control region * * *
within such State,” Id. § 7410(a)(1).
Section 110 goes on to prescribe that
‘each such plan shall * * * meet the
applicable requirements of Part D of this
subchapter (relating to nonattainment
areas).’ Id. § 7410(a)(1). Among the
applicable requirements of Part D, ‘plan
provisions * * * shall provide for

5

attainment of the national ambient air
quality standards.’ Id. § 7502(c)(1). In
other words, to qualify for an extension,
a state must comply with its federally
approved SIP, which among other
requirements, must demonstrate
attainment.”

Response 6: EPA agrees with the
Commenter’s citation to 42 U.S.C.
7511(a)(5)(A)[section 181(a)(5)(A)], and
to 42 U.S.C. 7602(q) [section 302(q)] as
the relevant provisions of the CAA to
consider. Additionally, EPA agrees with
the Commenter’s emphasis on “which
has been approved” of the Act’s
definition for the term “applicable
implementation plan.” It is the
emphasis on “which has been
approved” that EPA relied on to make
the determination that North Carolina
and South Carolina are meeting the
requirements of 181(a)(5)(A). However,
EPA does not agree with the
Commenter’s apparent broadening of
the definition of “applicable
implementation plan” to mean that EPA
must consider plans which have not yet
been approved. The CAA is
unambiguous on the requirements for
EPA to grant an extension and on what
EPA should consider as the “applicable
implementation plan,” and based on
those requirements, EPA has
determined that both North Carolina
and South Carolina qualify for an
extension of the attainment date for the
1997 8-hour ozone NAAQS for the bi-
state Charlotte Area.

Comment 7: The Commenter notes
that both North Carolina and South
Carolina submitted attainment
demonstrations for the bi-state Charlotte
Area in 2007, but later withdrew these
submissions after EPA sent a letter to
both States with a recommendation that
North Carolina and South Carolina
request a voluntary reclassification of
the bi-state Charlotte Area to ““serious”
status for the 1997 8-hour ozone
NAAQS. Additionally, the Commenter
notes that in EPA’s letter, the Agency
states ““if we are required to take
rulemaking action on the SIP, we see no
alternative to proposing disapproval of
the SIP’s attainment demonstration.”
The Commenter goes on to state that
“[c]learly, the States submitted ‘a plan’
as contemplated by the extension
provision, but it was not an approvable
plan, and therefore, not a plan that
would provide a basis for a future
extension request. Indeed, rather than
demonstrate attainment, the modeling
in the submissions actually predicted
that the area would fail to meet the
standard by the deadline. After
signaling its intent to disapprove the
submissions, however, EPA allowed the
States to “withdraw”’ their plans, an
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action that is not authorized under the
Clean Air Act, which contravenes EPA’s
obligation to take action on a plan
submission, and ‘approve or disapprove
it, either in whole or in part.””

Response 7: These comments are not
relevant to this rulemaking. The issues
raised concern whether attainment
demonstrations submitted in 2007
adequately demonstrated whether the
bi-state Charlotte Area would attain the
1997 ozone NAAQS by June 2010 and
they do not address whether the bi-state
Charlotte Area qualifies for an
attainment date extension. EPA notes,
however, that we disagree with the
Commenter’s assertion that States are
not authorized under the CAA to
withdraw submitted SIPs. The CAA
does not directly address this issue;
however, EPA can see no reasonable
interpretation that the Act prohibits a
state from withdrawing a submitted
plan prior to EPA final action. The CAA
provides states with a choice whether to
submit plans and to take the lead in
regulating sources for purposes of
attainment and maintenance of the
NAAQS. Consistent with that overall
paradigm, states can choose to withdraw
submitted SIPs at any time prior to EPA
final action, which establishes those
requirements under Federal law. Once
the plan is approved and made
Federally enforceable, it can no longer
be withdrawn or altered except through
a SIP revision or a Federal
implementation plan. If the withdrawn
SIP had been submitted to meet a
specific statutory requirement and the
state does not replace the SIP
submission upon withdrawal with a
new SIP submission to meet that
statutory requirement (or, in appropriate
instances, with an attainment
determination that suspends the
obligation to meet such requirement),
EPA has the authority to make a finding
of failure to submit for that required
submission. EPA also notes that
subsequently, both North Carolina and
South Carolina resubmitted their
attainment demonstrations for the 1997
8-hour ozone NAAQS.

Comment 8: The Commenter states
that “[d]uring the 2009 ozone season,
cool temperatures and a slow economy
contributed to a dramatic decline in
ozone pollution, albeit not enough to
bring the three-year ozone design value
into attainment by the June 2010
deadline. Nevertheless, the States have
resubmitted their ‘withdrawn’ 2007
submissions for public comment and
agency approval, along with
supplemental plans that establish higher
motor vehicle emissions budgets. These
submissions do not provide the legal
basis for an extension because they have

never been federally approved, and thus
have not be made federally enforceable,
see 42 U.S.C. § 7413, and they therefore
do not meet the definition of ‘applicable
implementation plan.””

Response 8: As provided in previous
responses, EPA disagrees with the
Commenter’s premise that the
attainment demonstration submissions
are required to be approved in order for
EPA to grant the request from North
Carolina and South Carolina for a one-
year extension to the attainment date for
the 1997 8-hour ozone NAAQS.

Comment 9: The Commenter states
that “EPA’s Federal Register notice
appears to indicate that the States ‘are
meeting their federally-approved
implementation plans’ by virtue of
adequate monitoring alone. 75 Fed. Reg.
46881, 46883.” Further, the Commenter
mentions that “EPA guidance
documents direct states requesting an
extension under 42 U.S.C. § 7511(a)(5)
to both certify compliance with the
approved SIP for the current
classification, and to document the
preparations being taken to address the
‘consequences of eventually not
attaining the NAAQS,” including
meeting new requirements that take
effect upon reclassification of the area.”
The Commenter concludes this point by
stating “[t]he States’ extension requests,
however, neither explain how they have
complied with all requirements of an
‘approved SIP’ that does not exist, nor
mention the possibility that the area
might not attain the NAAQS by the
extended deadline.”

Response 9: EPA disagrees with the
Commenter’s assertion that EPA’s
analysis of whether North Carolina and
South Carolina ‘““are meeting their
federally-approved implementation
plans” is “‘by virtue of adequate
monitoring alone.” Over the past several
years, the bi-state Charlotte Area has
benefitted from the reduction in
emissions attributable to the
implementation of federal, state and
local programs. Some of the federal
control measures that have come on line
since the bi-state Charlotte Area was
designated nonattainment for the 1997
8-hour ozone NAAQS in 2004 include:
Tier 2 vehicle and fuels standards;
heavy-duty gasoline and diesel highway
vehicle standards; nonroad spark-
ignition engines and recreational
engines standards; and large nonroad
diesel engine standards. North Carolina
has also implemented state programs
that have provided emissions reductions
in the bi-state Charlotte Area. These
state programs include: (1) The Clean
Air Bill which expanded the inspection
and maintenance program from 9 to 48
counties; (2) North Carolina’s nitrogen

oxide (NOx) SIP Call rule which was
predicted to reduce summertime NOx
emissions from power plants and other
industries by sixty-eight percent; and (3)
North Carolina’s Clean Smokestack Act
which required coal-fired power plants
in North Carolina to reduce annual NOx
emissions by seventy-seven percent by
2009, and to reduce annual sulfur
dioxide emissions by forty-nine percent
by 2009 and seventy-three percent by
2013. Additionally, EPA disagrees with
the Commenter’s statement that an
“approved SIP” does not exist for the bi-
state Charlotte Area. As noted in EPA’s
proposed rulemaking, the “applicable
implementation plan” is defined by the
CAA in section 302(q) as the portion (or
portions) of the implementation plan, or
most recent revision thereof, which has
been approved under section 110, or
promulgated under section 110(c), or
promulgated or approved pursuant to
regulations promulgated under section
301(d) and which implements the
relevant requirements of the CAA.
Lastly, EPA disagrees with the
Commenter’s statement indicating that
the States did not provide the necessary
certification regarding compliance with
their approved SIPs. On April 28, 2010,
NC DENR stated in a letter to EPA, that
it “certifies that the state has complied
with all requirements and commitments
pertaining to the area in the applicable
ozone implementation plan.” On May 6,
2010, SC DHEGC, in a letter to EPA,
stated “South Carolina has complied
with all requirements and commitments
pertaining to the area in the South
Carolina State Implementation Plan.”
EPA believes that these statements
provide the necessary certification from
the States. EPA also notes that North
Carolina and South Carolina considered
the consequences of eventually not
attaining the NAAQS. They conducted
modeling for the year 2012 in case they
did not have clean data and were
required to be reclassified to serious.
That modeling would have been
submitted to EPA as the States’
attainment demonstration for a serious
classification had the area been
reclassified to serious.

Comment 10: The Commenter states
that “[tlhe agency’s permissive
proposed approach would encourage
poor air quality planning. Indeed, the
State’s plan submissions allow
unfettered expansion of the area’s
highway network without regard to
long-term air quality consequences.”
The Commenter goes on to say that
“Ir]eclassification of the area to ‘serious’
nonattainment status would require
better developed and more accurate
travel modeling that would help to
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ensure that road capacity investments
will not compromise air quality for
years to come. See 40 CFR §93.122”

Response 10: The August 4, 2010,
proposed rulemaking and this final
action do not involve the approval of
any plans for the bi-state Charlotte Area
for the 1997 8-hour ozone standard.
Additionally, while not relevant to this
final action, EPA notes that the
development of the mobile emissions in
the States’ attainment demonstration
plans for the bi-state Charlotte Area
were developed through a required
interagency process, pursuant to 40 CFR
93.105, that includes federal, state and
local air quality and transportation
partners. The Commenter mentions that
the “[r]eclassification of the area to
‘serious’ nonattainment status would
require better developed and more
accurate travel modeling that would
help to ensure that road capacity
investments will not compromise air
quality for years to come.” While EPA
agrees that there are different travel
demand modeling requirements for
“serious” versus ‘moderate” ozone
areas, EPA also notes that 40 CFR
93.122(d) states “[i]n all areas not
otherwise subject to paragraph (b) of
this subsection, regional emissions
analyses must use those procedures
described in paragraph (b) of this
section if the use of those procedures
has been the previous practice of the
MPO * * *” The transportation
modeling requirements for “serious”
areas are outlined in 40 CFR 93.122(b).
In a letter dated December 3, 2010, NC
DENR provided EPA with additional
information regarding the travel demand
modeling practices currently employed
in the bi-state Charlotte Area. Attached
to the letter, the Senior Transportation
Planner for the Charlotte Department of
Transportation provides a comparison
of the current practice for travel demand
modeling for the entire bi-state Charlotte
Area and the requirements of 40 CFR
93.122(b) for a “‘serious’ area. The
comparison demonstrates that the
current practices for travel demand
modeling meet the requirements for a
“serious” area although the bi-state
Charlotte Area is a “moderate” area. NC
DENR’s December 3, 2010, letter can be
found in the docket for this final
rulemaking. A reclassification of the
area to “serious” would not change the
current travel demand modeling
practice in the bi-state Charlotte Area
since the bi-state Charlotte Area is
currently meeting the “serious’ area
requirements, and in accordance with
40 CFR 93.122(b) and (d), this practice
must be maintained.

Comment 11: The Commenter
mentions that “[s]tate officials have

argued that reclassifying and
undertaking more stringent control
measures to ensure compliance with the
existing ozone standard is unnecessary
because EPA will soon approve a new
standard and require new plans to meet
the standard.” Further, the Commenter
goes on to say, “* * * not only has EPA
recently delayed its expected release of
the new, stricter standards, but even
without delay, waiting until
implementation of the new standard
would result in several years of delay in
the adoption of the additional control
measures required today as part of
‘bump up’ to a ‘serious’ classification.”
The Commenter continues by noting the
delay of the promulgation of the new
ozone standard and anticipated dates for
the attainment demonstration
submissions. The Commenter mentions
“approval of inadequate plans now will
only delay efforts to address the serious
air quality problems in the Charlotte
metro area and make attainment under
the 2008 standard, or a stronger one,
much more difficult, uncertain, and
expensive.”

Response 11: Neither the States’
position (as articulated by the
Commenter) nor this comment are
relevant to this action. This action
solely concerns whether the States have
demonstrated that a one-year attainment
date extension is appropriate for the
1997 ozone NAAQS. EPA notes that in
a separate process, the Agency is
reconsidering the 2008 ozone NAAQS
and, if EPA determines a different
NAAQS should be promulgated, the
Agency will undertake rulemaking to
address the requirements for the
implementation of that NAAQS. The
fact that EPA may issue a new standard
at a future date has no bearing on
whether the area qualifies for a one-year
extension of its attainment date for the
1997 ozone NAAQS.

Comment 12: In their comment letter,
the Commenter notes that at a meeting
with EPA Region 4, EPA staff suggested
that the Act requires the Agency to grant
an extension. The Commenter states
“[n]o legal grounds exist for such an
interpretation” and goes on to state
“[tlhe agency only has authority to grant
an extension when a state’s air quality
and compliance with an approved
implementation plan satisfy the
statutory requirements, and even then,
the agency’s authority to grant an
extension is discretionary.” The
Commenter also states ‘“To the contrary,
disapproving the plan submissions and
requiring bump-up is the only action
that complies with the plain meaning of
the Clean Air Act.”

Response 12: For the reasons
provided in previous comments, EPA

disagrees with the Commenter’s
interpretation of the Act.

IV. Final Action

EPA is taking final action to approve
North Carolina’s April 28, 2010, and
South Carolina’s May 6, 2010, requests
for EPA to grant a one-year extension
(from June 15, 2010 to June 15, 2011) of
the bi-state Charlotte Area attainment
date for the 1997 8-hour ozone NAAQS.
EPA has determined that both North
Carolina and South Carolina have met
the statutory requirements for such an
extension.

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve SIP submissions
and requests that comply with the
provisions of the Act and applicable
federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing the
States’ requests for an extension of the
1997 8-hour ozone NAAQS attainment
date for the bi-state Charlotte Area,
EPA’s role is to approve the States’
requests, provided that they meet the
criteria of the CAA. Accordingly, this
proposed action merely approves a state
request for an extension of the 1997 8-
hour ozone NAAQS attainment date as
meeting federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this final action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

e Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
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Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

EPA has also determined that the one
year extension for the bi-state Charlotte
Area does not have Tribal implications
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000),
because there are no “substantial direct
effects”” on an Indian Tribe as a result
of this action. The Catawba Indian
Nation Reservation is located within the
South Carolina portion of the bi-state
Charlotte Area. EPA notes that the
proposal for this rule incorrectly stated
that the South Carolina “SIP is not
approved to apply in Indian country
located in the state.” However, pursuant
to the Catawba Indian Claims
Settlement Act, S.C. Code Ann. 27-16—
120, “all state and local environmental
laws and regulations apply to the
[Catawba Indian Nation] and
Reservation and are fully enforceable by
all relevant state and local agencies and
authorities.” Thus, the South Carolina
SIP does apply to the Catawba
Reservation. This final action to approve
the one year extension for the bi-state

subtract or change any existing state or
local regulations in the SIP. Therefore,
EPA has determined that there will be
no substantial direct effects to the
Catawba. In addition, EPA also notes
that this final action will not impose
substantial direct costs on Tribal
governments or preempt Tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by August 1, 2011. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it

for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 81

Environmental protection, Air
pollution control.

Dated: May 19, 2011.

Gwendolyn Keyes Fleming,
Regional Administrator, Region 4.

40 CFR part 81 is amended as follows:

PART 81—[AMENDED]

m 1. The authority citation for part 81
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

m 2.In §81.334, the table entitled
“North Carolina—Ozone (8-Hour
Standard)” is amended under
“Charlotte-Gastonia-Rock Hill, NC-SC”’
by revising the entries for “Cabarrus
County,” “Gaston County,” “Iredell
County (part) Davidson Township,
Coddle Creek Township,” “Lincoln
County,” “Mecklenburg County,”
“Rowan County,” and “Union County”,
and adding footnote 4, to read as
follows:

§81.334 North Carolina.

Charlotte Area, however, does not add,  extend the time within which a petition * * * * *
NORTH CAROLINA—QZONE
[8-Hour standard]
Designation2 Category/classification
Designated
Date* Type Date Type

Charlotte-Gastonia-Rock Hill, NC-SC ....
Cabarrus County
Gaston County .......cceeeerieeeieeiieeneeeenne
Iredell County (part) Davidson Town-
ship, Coddle Creek Township.

Lincoln County
Mecklenburg County .......ccccceveerieennenne
Rowan County
Union County

This action is effective May 31, 2011 ...
This action is effective May 31, 2011 ...
This action is effective May 31, 2011 ...
This action is effective May 31, 2011 ...

This action is effective May 31, 2011 ...
This action is effective May 31, 2011 ...
This action is effective May 31, 2011 ...
This action is effective May 31, 2011 ...

Nonattainment ..
Nonattainment ..
Nonattainment ..
Nonattainment ..

Nonattainment ..
Nonattainment ..
Nonattainment ..
Nonattainment ..

June 15, 2004 ..
June 15, 2004 ..
June 15, 2004 ..
June 15, 2004 ..

4 Subpart 2/Moderate.
4 Subpart 2/Moderate.
4 Subpart 2/Moderate.
4 Subpart 2/Moderate.

June 15, 2004 ..
June 15, 2004 ..
June 15, 2004 ..
June 15, 2004 ..

4 Subpart 2/Moderate.
4 Subpart 2/Moderate.
4 Subpart 2/Moderate.
4 Subpart 2/Moderate.

a|ncludes Indian Country located in each county or area, except as otherwise specified.
1This date is June 15, 2004, unless otherwise noted.
4 Attainment date extended to June 15, 2011.

3.In §81.341, the table entitled
“South Carolina—Ozone (8-Hour
Standard)” is amended under
“Charlotte-Gastonia-Rock Hill, NC-SC”’

by revising the entry for “York County
(part) Portion along MPO lines” to read
as follows:

§81.341 South Carolina.

* * * * *



31252 Federal Register/Vol. 76, No. 104/ Tuesday, May 31, 2011/Rules and Regulations
SOUTH CAROLINA—OZONE
[8-Hour standard]
Designation2 Category/classification
Designated
Date ' Type Date Type

Charlotte-Gastonia-Rock Hill, NC-SC:

York County (part) Portion along MPO This action is effective May 31, 2011 ...

Nonattainment ..

June 15, 2004 .. 3Subpart 2/Moderate.

lines.

a|ncludes Indian Country located in each county or area, except as otherwise specified.
1This date is June 15, 2004, unless otherwise noted.

3 Attainment date extended to June 15, 2011.

[FR Doc. 2011-13278 Filed 5-27-11; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1, 2, and 25
[ET Docket No. 10-142; FCC 11-57]

Fixed and Mobile Services in the
Mobile Satellite Service Bands at 1525—-
1559 MHz and 1626.5-1660.5 MHz,
1610-1626.5 MHz and 2483.5-2500
MHz, and 2000-2020 MHz and 2180-
2200 MHz

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the
Commission amends its rules to make
additional spectrum available for new
investment in mobile broadband
networks while also ensuring that the
United States maintains robust mobile
satellite service capabilities. First, this
document adds co-primary Fixed and
Mobile allocations to the Mobile
Satellite Service (MSS) 2 GHz band,
consistent with the International Table
of Allocations, allowing more flexible
use of the band, including for terrestrial
broadband services, in the future.
Second, to create greater predictability
and regulatory parity with the bands
licensed for terrestrial mobile
broadband service, the document
extends the Commission’s existing
secondary market spectrum manager
spectrum leasing policies, procedures,
and rules that currently apply to
wireless terrestrial services to terrestrial
services provided using the Ancillary
Terrestrial Component (ATC) of an MSS
system.

DATES: Effective June 30, 2011.

ADDRESSES: Federal Communications
Commission, 445 12th Street, SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Kevin Holmes, Wireless
Telecommunications Bureau at 202—
418-2487 or kevin.holmes@fcc.gov, or
Nicholas Oros, Office of Engineering
and Technology at 202—418-0636 or
nicholas.oros@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, FCC 11-57, adopted on
April 5, 2011, and released on April 6,
2011, as corrected by an erratum issued
on April 15, 2011. The full text of this
document is available for inspection
and copying during normal business
hours in the FCC Reference Information
Center, Room CY-A257, 445 12th Street,
SW., Washington, DC 20554. The
complete text may be purchased from
the Commission’s duplicating
contractor, Best Copy and Printing, Inc.
(BCPI), Portals II, 445 12th Street, SW.,
Room CY-B402, Washington, DC 20554,
(202) 488-5300, facsimile (202) 488—
5563, or via e-mail at fcc@bcpiweb.com.
The complete text is also available on
the Commission’s Web site at hitp://
wireless.fcc.gov/edocs public/
attachment/FCC-11-57A1doc. This full
text may also be downloaded at:
http://wireless.fcc.gov/releases.html.
Alternative formats (computer diskette,
large print, audio cassette, and Braille)
are available by contacting Brian Millin
at (202) 418-7426, TTY (202) 418-7365,
or via e-mail to bmillin@fcc.gov.

Summary

The Federal Communications
Commission makes additional spectrum
available for new investment in mobile
broadband networks while also ensuring
that the United States maintains robust
MSS capabilities. This action is
consistent with Recommendation 5.8.4
of the National Broadband Plan, which

recommended that 90 megahertz of
spectrum allocated to MSS could be
made available for terrestrial mobile
broadband use, while preserving
sufficient MSS capability to serve rural
areas, public safety, and other important
national purposes. The rules adopted
herein: (1) Add co-primary Fixed and
Mobile allocations to the MSS 2GHz
band, consistent with the International
Table of Allocations, and (2) extend the
Commission’s existing secondary
market spectrum manager spectrum
leasing policies, procedures, and rules
that currently apply to wireless
terrestrial services to services provided
using the ATC of an MSS system.

I. Background

1. Mobile Satellite Service Spectrum
Allocation. MSS is a
radiocommunications service involving
transmission between mobile earth
stations and one or more space stations.
As we discussed in the MSS NPRM,
three MSS frequency bands are capable
of supporting broadband service: The 2
GHz band (“‘S-band”’) from 2000-2020
MHz and 2180-2200 MHz, the Big LEO
Band from 1610-1626.5 MHz and
2483.5—2500 MHz, and the L-band from
1525-1559 MHz and 1626.5-1660.5
MHz. 75 FR 49871 (August 16, 2010).
Although the International Table of
Allocations includes a primary Fixed
and Mobile services allocation along
with the primary Mobile-Satellite
allocation in the S-band, such co-
allocations do not exist in the U.S.
Table. The Big LEO and L-bands are not
allocated for Fixed and Mobile services
either in the United States or on an
international basis.

2. In addition, as noted in the MSS
NOI, MSS has the capability to serve
important needs, such as rural access
and disaster recovery. 75 FR 49871
(August 16, 2010). MSS has the ability
to provide communications to mobile
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user terminals anywhere in the United
States, including in remote areas where
people are without basic
telecommunications services. MSS is
particularly well suited for meeting the
needs of the transportation, petroleum,
and other vital industries. MSS
operators have the ability to operate
when existing terrestrial infrastructure
is non-existent or has been degraded or
destroyed and therefore can meet public
safety and emergency communication
needs in times of national crises and
natural disasters. For example, MSS
satellite networks were utilized in the
aftermath of the terrorist attacks of
September 11, 2001, and during the
hurricane season of 2005. MSS units
provide interoperable connections
between emergency responders and
other communications networks, and
can even link U.S. emergency response
providers with counterparts in
neighboring countries.

3. Terrestrial Use of MSS Spectrum.
At present, use of these MSS bands for
terrestrial mobile service is permitted
only under the Commission’s ATC rules
and in association with the existing
satellite system authority. The
Commission adopted the ATC rules in
2003. ATC consists of terrestrial base
stations and mobile terminals that re-
use frequencies assigned for MSS
operations. In the MSS NPRM, we noted
that technological developments
involving the use of MSS/ATC spectrum
could soon lead to the provision of
mobile broadband services similar to
those provided by terrestrial mobile
providers. In particular, we observed
that SkyTerra (now LightSquared) plans
to construct an integrated national
satellite/terrestrial mobile broadband
network, which would make use of both
MSS spectrum and terrestrial spectrum
that it has already leased in the
secondary market, and that the services
it would offer have the potential to
expand services offered in the overall
market of mobile terrestrial wireless
services and to enhance competition in
this larger mobile marketplace. In
addition to LightSquared, three other
MSS licensees have received ATC
authority, although none of these
currently has commercial terrestrial
ATC stations in operation. We note that
Globalstar’s ATC authority has been
suspended for failure to come into
compliance with the ATC “gating
criteria” as required pursuant to the
temporary waiver granted in 2008.

4. Secondary Market Policies and
MSS Spectrum. Currently, the
Commission’s secondary markets
spectrum leasing framework, which
applies to terrestrial Wireless Radio
Services licenses, does not extend to

ATC uses of MSS spectrum. In the
Secondary Markets First Report and
Order adopted in 2003, the Commission
established policies and rules by which
terrestrially-based Wireless Radio
Service licensees could lease some or all
of the spectrum usage rights associated
with their licenses to third party
spectrum lessees, which could then
provide wireless services consistent
with the underlying license
authorization. 68 FR 66232 (November
25, 2003). The Commission provided for
two different types of spectrum leasing
arrangements for Wireless Radio
Services: Spectrum manager leasing
arrangements and de facto transfer
leasing arrangements. Spectrum
manager leasing arrangements require
the licensee to maintain an active role
in ensuring compliance with applicable
Commission policies and rules but do
not involve a transfer of de facto control
under 47 U.S.C. 310(d), while de facto
transfer leasing arrangements involve a
transfer of de facto control and require
Commission approval. In establishing
these secondary market policies, the
Commission sought to promote more
efficient, innovative, and dynamic use
of the spectrum, expand the scope of
available wireless services and devices,
enhance economic opportunities for
accessing spectrum, promote
competition among terrestrial wireless
service providers, and eliminate
regulatory uncertainty surrounding
terrestrial spectrum leasing
arrangements. At that time, however,
the Commission decided not to extend
these spectrum leasing policies and
rules to satellite services. In particular,
the Commission recognized that there
already was a well-established set of
policies and rules in effect for satellite-
capacity transponder leasing, the kinds
of leasing arrangements that were
occurring in the context of satellite
services. Satellite-capacity transponder
leasing arrangements differ from
spectrum leasing arrangements. Among
other things, satellite-capacity
transponder leasing does not involve the
leasing of spectrum. Subsequently, the
Commission extended the leasing
framework to additional Wireless Radio
Services and to Public Safety services,
as well as to other terrestrial spectrum
bands that became available.

5. More recently, as ATC services
have begun to develop, the Commission
has drawn guidance from the Wireless
Radio Services secondary market leasing
policies. In 2008, the Commission
determined that its ATC policies
specifically contemplated that MSS
licensees could lease access to spectrum
to third-party terrestrial providers so

long as the requisite ATC gating
requirements are met. Furthermore, the
Commission found in one case that the
particular ATC spectrum leasing
arrangement at issue—which the parties
had directly modeled on the
requirements for spectrum manager
leasing arrangements already available
to terrestrial wireless services—was
consistent with Commission policy,
including the statutory requirement
relating to transfers of control under 47
U.S.C. 310(d) that applied to Wireless
Radio Services under the secondary
market policies. Specifically, the
Commission found that the leasing
arrangement was consistent with a
spectrum manager leasing arrangement
under its spectrum leasing policies for
Wireless Radio Services. Thus, even
though the Commission did not adopt
the terrestrial Wireless Radio Services
spectrum leasing policies and rules for
MSS/ATC spectrum leasing
arrangements in a rulemaking context, it
nonetheless applied the statutory
interpretation relating to those policies
and rules to the particular lease of MSS
spectrum associated with an ATC
authorization.

II. Discussion

A. Co-Primary Allocation of the MSS 2
GHz Band for Terrestrial and Fixed
Services

6. As proposed in the MSS NPRM, we
add Fixed and Mobile allocations to the
2000-2020 MHz and 2180-2200 MHz
band. These allocations will be co-
primary with the existing Mobile
Satellite allocation. By adding these
allocations to the band, we will be in a
position to provide greater flexibility for
use of this spectrum in the future. In
addition, this change in allocation will
bring our allocations for the band into
harmony with the International Table of
Allocations. We take no action on the
proposal in the MSS NPRM that, in the
event that a 2 GHz MSS license is
returned or cancelled, the spectrum
covered by the license should not be
assigned to the remaining MSS licensee
or made available to a new MSS
licensee.

7. Our proposal to add Fixed and
Mobile allocations to the 2 GHz MSS
band received wide support from both
satellite and terrestrial wireless
licensees. Only Boeing opposed the
proposal. Boeing argues that adding this
allocation will undermine the ability of
2 GHz MSS licensees to provide service
in rural areas, provide valuable service
to public safety, and assist in disaster
recovery. Boeing also points out that
keeping MSS primary in the 2 GHz MSS
band promotes the goal of international
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harmonization with respect to satellite
services. Boeing also claims that MSS
networks provide the only means to
create a next generation air traffic
management (ATM) communication,
navigation, and surveillance
infrastructure. Boeing explains that it
obtained a 2 GHz MSS license in 2001
with a goal of developing such a system
but that economic conditions and other
factors thwarted the plan. Boeing still
believes that development of an ATM
system is critical to the future of
aviation.

8. We agree that MSS networks are a
necessary and critical part of this
nation’s communications infrastructure,
and serve an important role in meeting
the needs of rural areas, the public
safety community, and disaster
recovery, but conclude that these needs
can continue to be satisfied under the
rules we adopt. MSS remains co-
primary in the 2 GHz MSS band, which
is consistent with international
allocations. As we stated in the MSS
NPRM, the addition of Fixed and Mobile
allocations to the 2 GHz MSS band is
merely a first step toward providing
flexibility to allow greater use of the
band for mobile broadband. The existing
service rules that permit MSS and ATC
operation in the band will not be altered
solely by the addition of Fixed and
Mobile allocations to the band. Both of
the MSS licensees in the band will
continue to operate under the terms of
their existing licenses and must comply
with all of the Commission’s satellite
and ATC rules. Furthermore, we are not
altering the allocation for the Big LEO
band or the L-band.

9. As to the development of an ATM
system, we express no opinion as to the
need for such a system, whether it
should be satellite-based, or whether the
2 GHz band is a suitable location for it.
As a practical matter, we note that
Boeing has returned its 2 GHz MSS
license. At the same time, there is
evidence of exploding demand for
spectrum for mobile broadband
networks. Given all of the foregoing, we
believe that adding Fixed and Mobile
allocations to the 2 GHz MSS band will
provide additional flexibility to meet
this demand in the future and therefore
is in the public interest.

10. We also modify three footnotes to
the U.S. Table to be consistent with this
change in allocation. Footnote US380
permits MSS operators to operate ATC
in conjunction with MSS networks
despite the fact that these bands have
not been allocated for Fixed and Mobile
uses. Because we have now added Fixed
and Mobile allocations to the 2000-2020
MHz and 2180-2200 MHz band, US380
is no longer needed for this band. We

amend footnote US380 to remove this
band while keeping US380 in place for
the MSS Big LEO and L-bands. Two
footnotes, NG156 and NG168 permit
certain Broadcast Auxiliary Service
(BAS) and Fixed Service (FS) licensees,
respectively, to continue to operate on
a primary basis until December 9, 2013
(the sunset date for the band). Because
the relocation of the BAS incumbents
out of the 2000-2020 MHz band has
been completed, footnote NG156 which
addresses the status of the BAS
incumbents is no longer needed.
Therefore, we remove footnote NG156
from the U.S. Allocation Table. We
amend footnote NG168 to clarify that
existing Fixed and Mobile operations in
the 2180-2200 MHz band (i.e. the pre-
existing F'S licensees) shall become
secondary after the band sunset date
while ATC operations by MSS will
continue to be permitted on a primary
basis after the sunset date.

11. In sum, we find that adding co-
primary Fixed and Mobile allocations
along with the MSS allocation in the 2
GHz band serves the public interest. Our
actions bring the allocations into
harmony with the international
allocations. We also lay the foundation
for more flexible use of the band in the
future, thereby promoting investment in
the development of new services and
additional innovative technologies. In
adding these co-primary allocations and
in applying certain secondary market
spectrum leasing rules to ATC leasing
arrangements we have not altered in any
way the existing ATC service rules and
policies that the Commission previously
adopted to guard against harmful
interference. Furthermore, we conclude
that adding co-primary Fixed and
Mobile allocations in this band will not
result in harmful interference, and
would not inevitably lead to uses that
would result in harmful interference.
Finally, having added co-primary Fixed
and Mobile allocations to the 2 GHz
band, we anticipate issuing a notice of
proposed rulemaking on subjects raised
in the MSS NOJI, including possible
service rule changes that could increase
investment and utilization of the band
in a manner that further serves the
public interest. We expect the staff will
take advantage of industry technical
expertise as it develops options, which
may include potential synergies with
neighboring bands, to inform our
decision making process going forward.

B. Applying Terrestrial Secondary
Market Spectrum Leasing Policies to
ATC Spectrum Leasing Arrangements

12. As proposed in the MSS NPRM,
we extend the Commission’s general
secondary market spectrum leasing

policies, procedures, and rules to ATC
spectrum leasing arrangements. As we
discussed in the MSS NPRM, recent and
planned near-term developments in the
use of MSS spectrum for the provision
of terrestrial services are increasing the
potential that these services will become
sufficiently similar to the services
offered in the overall market of mobile
terrestrial wireless services to enhance
competition in this larger mobile
marketplace. Accordingly, we find that
a common set of policies, procedures,
and rules—where consistent with ATC
policies and rules—will promote greater
consistency, regulatory parity,
predictability, and transparency with
respect to spectrum leasing
arrangements involving terrestrially-
based mobile service offerings.

13. The record contains widespread
support for this action. Indeed, every
commenter that addressed the issue
supported the extension of the general
secondary markets spectrum leasing
rules and policies to ATC. For example,
the Telecommunications Industry
Association asserts that applying the
Commission’s secondary market rules
and policies to ATC will encourage
innovative arrangements and
partnerships that will speed the
development and deployment of
wireless broadband to rural and other
areas. Additionally, Inmarsat states that
spectrum leasing arrangements would
facilitate the ability of MSS operators to
deploy ATC, which would increase the
availability of terrestrial broadband
services and advance the public interest.
Echostar notes that “efficient secondary
markets * * * promote spectrum
efficiency and create opportunities to
maximize use of spectrum for mobile
broadband services.” We agree that
applying these spectrum leasing policies
and rules will help facilitate efficient
and innovative new arrangements for
using spectrum, including in both urban
and rural areas. Moreover, commenters
assert that by extending these spectrum
leasing policies, the Commission would
establish regulatory predictability and
parity between similarly situated
services.

14. Spectrum Manager Leasing
Arrangements. Consistent with the
Commission’s ATC policies and rules,
and the ancillary nature of ATC, we
determine that MSS licensees and
spectrum lessees may only enter into
spectrum manager leasing arrangements.
As discussed in the MSS NPRM, the
Commission established several “gating
criteria” that MSS operators must meet
in order to be authorized to operate ATC
stations. At their core, these gating
criteria require the MSS licensee to
provide substantial satellite service, as
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well as an integrated satellite/terrestrial
service. We conclude that ATC
spectrum manager leasing arrangements,
which would require the MSS licensee
to maintain an active role in ensuring
compliance with all of these
requirements, are the best means of
ensuring that terrestrial leasing
arrangements in MSS spectrum remains
consistent with the underlying ATC
policies and rules. We believe that the
spectrum manager leasing rules will
enable significant flexibility for the
provision of terrestrial mobile
broadband as part of an MSS/ATC
service offering.

15. Under a spectrum manager leasing
arrangement, the MSS licensee retains
de facto control of the MSS spectrum at
all times, remaining primarily
responsible for ensuring compliance
with the underlying ATC requirements
(including the underlying authorization)
as well as for the spectrum lessee’s
compliance with those requirements.
This responsibility includes
maintaining reasonable operational
oversight over the leased spectrum so as
to ensure that each lessee complies with
all applicable technical and service
rules, including frequency coordination
requirements and resolution of
interference-related matters. Permitting
only spectrum manager leasing
arrangements ensures that the MSS
licensee retains primary responsibility
for MSS, including the provision of
substantial satellite service (including
all gating criteria) as well as the
coordination of any terrestrial use with
satellite use so that the terrestrial use is
consistent with the MSS service and
interference rules. Requiring spectrum
manager leasing arrangements also
address the concerns, expressed by
Inmarsat, that the MSS licensee should
retain ultimate control over the use of
MSS spectrum in order to enhance its
ability to coordinate operations and
avoid harmful interference.

16. De facto transfer leasing
arrangements, in contrast, would
effectively transfer primary
responsibilities for meeting these
obligations to the spectrum lessee(s),
which are not in a position to meet
many of the underlying obligations of
the MSS license, such as meeting the
gating criteria obligations to provide
substantial satellite service and to
provide integrated mobile satellite/
terrestrial service. Transferring de facto
control over the use of the spectrum to
a spectrum lessee also could sever the
relationship between the provision of
the satellite and the terrestrial service.
We are not persuaded by the
commenters that assert generally that
we should permit MSS licensees to

enter into de facto transfer leasing
arrangements, but do not address how
such arrangements would be fully
consistent with the ATC gating criteria.

17. We also will apply the general
policies and rules that pertain to the
spectrum manager leasing arrangements,
as set forth in the Commission’s
secondary market policies and rules.
Accordingly, we agree with TerreStar
that an MSS licensee may lease
spectrum for ATC use in varying
amounts and in any geographic area or
at any site encompassed by the license
when entering into a spectrum manager
leasing arrangement.

18. Notification procedures. MSS
licensees and potential spectrum lessees
seeking to enter into spectrum manager
leasing arrangements will be required to
file the same information and
certifications as required under the
Commission’s rules for Wireless Radio
Service. As proposed in the MSS NPRM,
we will require that leasing parties
submit specified information and
certifications (including information
about the parties, the amount and
geographic location of the spectrum
involved, and other overlapping
terrestrial-use spectrum holdings of the
parties) to the Commission in advance
of any operations that would be
permitted pursuant to the proposed
transaction. As is required with respect
to a spectrum leasing arrangement
involving Wireless Radio Services, each
party to a proposed ATC spectrum
manager leasing arrangement must have
correct and up-to-date ownership
information on file with the
Commission (using FCC Form 602) as of
the date that the notification of the
spectrum manager leasing arrangement
is filed.

19. As with spectrum manager leasing
arrangements involving Wireless Radio
Services, to the extent a proposed ATC
spectrum manager leasing arrangement
does not raise potential public interest
concerns, the transaction would be
subject to immediate processing,
whereas to the extent potential public
interest concerns were raised (e.g.,
potential competitive harms, as
discussed below, or foreign ownership
concerns) the transaction would be
subject to streamlined procedures as the
Commission evaluated whether the
public interest would be served by the
proposed transaction. We hereby
delegate to the Wireless
Telecommunications Bureau (WTB) and
the International Bureau (IB) the
authority to resolve implementation and
administrative issues relating to these
notification requirements, which will
include revisions to FCC Form 608 and

the Commission’s Universal Licensing
System (ULS).

20. Potential competitive concerns.
Assessing potential competitive effects
of proposed secondary market
transactions is an important element of
the Commission’s policies to promote
competition and guard against the
harmful effects of anticompetitive
behavior. As the Commission
recognized in the Secondary Markets
First Report and Order, spectrum
leasing arrangements potentially raise
competitive concerns, and the
Commission applied its general
competition policies for terrestrially-
based mobile services to these
arrangements. Specifically, the
Commission observed that it may
consider the use of leased spectrum as
a relevant factor when examining
marketplace competition. In assessing
the potential competitive effects of
spectrum leasing arrangements, the
Commission stated that it would
determine, based on a case-by-case
review of all relevant factors, whether
services provided over both leased and
licensed spectrum in specific product
and geographic markets should be taken
into account.

21. We conclude that spectrum
leasing arrangements involving ATC
also potentially raise competitive
concerns, as several commenters assert.
As we discussed above, technological
advances will enable MSS licensees and
their spectrum lessees to use ATC
authority to provide mobile services
similar to those provided by terrestrial
mobile providers. While we recognize
that in the past the Commission has not
viewed MSS as a substitute for
terrestrial mobile services, we have
recently observed that the mobile
satellite service industry currently is
undergoing major technological
advances and structural changes. In
particular, we note that several MSS
providers have, at various times,
articulated their plans to offer high-
speed data services, especially in
connection with terrestrial networks
using their ATC authority, and that such
services in the future could affect, and
potentially enhance, competition in the
provision of terrestrial mobile services.
Spectrum lessees using ATC therefore
appear increasingly likely to provide
services that could affect competition in
the mobile telephony/broadband
services product market. Accordingly, to
the extent that we determine that
particular ATC spectrum leasing
arrangements can be used to provide
such services, the procedures we will
adopt allow us to assess these
arrangements in the context of our
existing competitive analysis framework
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for mobile telephony/broadband
services, consistent with our general
authority to ensure that the public
interest would be served by proposed
transactions. We note that these
procedures also enable us to assess each
proposed spectrum manager leasing
arrangement to determine whether any
other type of competitive issue might
arise in the context of the MSS/ATC
transaction, such as leasing
arrangements between different MSS
operators.

22. Existing ATC spectrum leasing
arrangements. We conclude that MSS
licensees and ATC lessees must conform
any existing spectrum leasing
arrangement to the spectrum leasing
policies adopted in this Report and
Order. We note that providing this
information and submitting the
notification is consistent with the
Commission’s approach when it first
evaluated an MSS/ATC spectrum
leasing arrangement, as discussed
above. We direct parties to submit
notification to the Commission of any
existing MSS/ATC spectrum leasing
arrangements no later than thirty (30)
days of the effective date of this Report
and Order. This would include any
spectrum leasing arrangement that
parties may seek to enter prior to the
effective date of the rules adopted
herein.

23. U.S. GPS Industry Council’s
Request. In its comments, the U.S. GPS
Industry Council expresses concern
about the need to protect the
Radionavigation-Satellite Service
(RNSS) operating in the 1559-1610 MHz
band, including the Global Positioning
System (GPS), from interference from
terrestrial operations in the MSS bands.
The U.S. GPS Industry Council is
concerned that applying existing
secondary market rules to the use of
MSS spectrum could lead to denser
deployment of terrestrial services using
MSS spectrum, which in turn would
increase the probability of harmful
interference to GPS. It also requests that
the Commission codify the technical
operating parameters applicable to MSS
licensees under their respective ATC
authorizations to ensure greater clarity
and certainty about the interference
rules applicable to secondary market
arrangements. The U.S. GPS Industry
Council expresses particular concern
about potential interference to GPS that
could result from adjacent terrestrial
operations by an MSS L-band operator
(LightSquared Subsidiary LLC). The
National Telecommunications and
Information Administration (NTIA) also
has expressed concern about the
potential for adverse impact of ATC
operations in the L-band on GPS and

other Global Navigation Satellite System
(GNSS) receivers.

24. The addition of co-primary Fixed
and Mobile allocations to the MSS 2
GHz band and the secondary market
policies and rules that we adopt herein
do not in any way change the
obligations that attach to each MSS
licensee to comply with the applicable
technical and operational rules for ATC
operations pursuant to its license.
Under the spectrum manager leasing
arrangements that we are permitting, the
MSS licensee continues to have primary
responsibility for ensuring compliance
of any terrestrial operations with the
obligations associated with its
authorization, and each spectrum lessee
would be obligated to ensure its
operations comply with the particular
technical and operational requirements
applicable to the MSS licensee from
which it is leasing spectrum.

25. To the extent that potential
interference concerns arise with respect
to MSS/ATC operations in particular
MSS bands, concerns will be addressed
on a licensee and band-specific basis.
We note that, as regards the interference
concerns raised by the U.S. GPS
Industry Council and NTIA about
LightSquared’s operations in the MSS L-
band, LightSquared is working with the
GPS community by establishing a
technical working group to fully study
the potential for harmful interference
from its base station operations in the
MSS L-band spectrum to GPS receivers
in the adjacent 1559-1610 MHz band
and to identify measures necessary to
prevent harmful interference to GPS.
Pursuant to the January 26, 2011
LightSquared Waiver Order,
LightSquared cannot commence offering
a commercial terrestrial service on its
MSS L-band frequencies until the
Commission, after consultation with
NTIA, concludes that the harmful
interference concerns have been
resolved.

26. We emphasize that responsibility
for protecting services rests not only on
new entrants but also on incumbent
users themselves, who must use
receivers that reasonably discriminate
against reception of signals outside their
allocated spectrum. In the case of GPS,
we note that extensive terrestrial
operations have been anticipated in the
L-band for at least 8 years. We are, of
course, committed to preventing
harmful interference to GPS and we will
look closely at additional measures that
may be required to achieve efficient use
of the spectrum, including the
possibility of establishing receiver
standards relative to the ability to reject
interference from signals outside their
allocated spectrum.

27. Foreign Ownership. T-Mobile
requests that, in applying the
Commission’s secondary markets
spectrum leasing rules and policies to
ATC, we extend the availability of the
immediate processing/approval
procedures to prospective lessees with
indirect foreign ownership exceeding 25
percent, if that ownership has
previously been approved by the
Commission. We decline to revisit this
issue here. T-Mobile’s request is a
reiteration of similar previous requests,
including requests made in the
Commission’s earlier wireless secondary
markets proceeding, which the
Commission has denied. This Report
and Order neither re-examines the
wireless secondary market rules and
policies generally nor establishes
independent ATC secondary market
rules and policies.

II1. Procedural Matters

28. Paperwork Reduction Analysis:
This document does not contain
proposed information collection
requirements subject to the Paperwork
Reduction Act of 1995, Public Law 104—
13. In addition, therefore, it does not
contain any proposed information
collection burden ““for small business
concerns with fewer than 25
employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

IV. Final Regulatory Flexibility
Analysis

29. As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), an Initial Regulatory Flexibility
Analysis (IRFA) was incorporated in the
Fixed and Mobile Services in the Mobile
Satellite Service Bands at 1525—-1559
MHz and 1626.5-1660.5 MHz, 1610—
1626.5 MHz and 2483.5—2500 MHz, and
2000-2020 MHz and 2180 MHz Notice
of Proposed Rulemaking and Notice of
Inquiry (Notice). 75 FR 49871 (August
16, 2010). The Commission sought
written public comment on the
proposals in the Notice, including
comment on the IRFA. This present
Final Regulatory Flexibility Analysis
(FRFA) conforms to the RFA.

A. Need for, and Objectives of, the
Report and Order

30. This Report and Order continues
the Commission’s efforts to enhance
competition and speed the deployment
of terrestrial mobile broadband. While
ensuring the United States maintains
robust mobile satellite service
capabilities, in the Report and Order the
Commission takes steps to make
additional spectrum available for new
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investment in terrestrial mobile
broadband networks.

31. The Report and Order takes two
actions. First, we add co-primary Fixed
and Mobile allocations to the Table of
Frequency Allocations for the 2 GHz
band, consistent with the International
Table of Allocations. Under this
allocation, Fixed and Mobile services
will have equal status to MSS. This
allocation modification is a
precondition for more flexible licensing
of terrestrial services within the band
and lays the groundwork for providing
additional flexibility in use of the 2 GHz
spectrum in the future. The Report and
Order does not change the status of the
existing MSS licensees nor grant
authority for terrestrial operations in the
band beyond what is currently
permitted under the ATC rules.

32. Second, the Report and Order
applies the Commission’s secondary
markets policies and rules applicable to
terrestrial wireless radio services to
spectrum leasing arrangements
involving the use of MSS bands for
terrestrial services. Specifically, the
Report and Order specifies requirements
for licensees entering into spectrum
manager leasing arrangements involving
ATC, which will increase competition,
improve spectrum efficiency, and allow
small entities greater access to
spectrum.

B. Summary of Significant Issues Raised
by Public Comments in Response to the
IRFA

33. There were no comments filed
that specifically addressed the rules and
policies presented in the IRFA.

C. Description and Estimate of the
Number of Small Entities to Which the
Proposed Rules Will Apply

34. The RFA directs agencies to
provide a description of, and, where
feasible, an estimate of the number of
small entities that may be affected by
the rules and policies adopted herein.
The RFA generally defines the term
“small entity” as having the same
meaning as the terms “small business,”
“small organization,” and ‘““small
governmental jurisdiction.” In addition,
the term ““small business” has the same
meaning as the term “small business
concern” under the Small Business Act.
A “small business concern” is one
which: (1) Is independently owned and
operated; (2) is not dominant in its field
of operation; and (3) satisfies any
additional criteria established by the
SBA.

35. Satellite Telecommunications and
All Other Telecommunications. Two
economic census categories address the
satellite industry. The first category has

a small business size standard of $15
million or less in average annual
receipts, under SBA rules. The second
has a size standard of $25 million or less
in annual receipts.

36. The category of Satellite
Telecommunications ‘“‘comprises
establishments primarily engaged in
providing telecommunications services
to other establishments in the
telecommunications and broadcasting
industries by forwarding and receiving
communications signals via a system of
satellites or reselling satellite
telecommunications.” Census Bureau
data for 2007 show that 512 Satellite
Telecommunications firms operated for
that entire year. Of this total, 464 firms
had annual receipts of under $10
million, and 18 firms had receipts of
$10 million to $24,999,999.
Consequently, the Commission
estimates that the majority of Satellite
Telecommunications firms are small
entities that might be affected by our
action.

37. The second category, i.e. “All
Other Telecommunications’” comprises
“‘establishments primarily engaged in
providing specialized
telecommunications services, such as
satellite tracking, communications
telemetry, and radar station operation.
This industry also includes
establishments primarily engaged in
providing satellite terminal stations and
associated facilities connected with one
or more terrestrial systems and capable
of transmitting telecommunications to,
and receiving telecommunications from,
satellite systems. Establishments
providing Internet services or voice over
Internet protocol (VoIP) services via
client-supplied telecommunications
connections are also included in this
industry.” For this category, Census
Bureau data for 2007 show that there
were a total of 2,383 firms that operated
for the entire year. Of this total, 2,347
firms had annual receipts of under $25
million and 12 firms had annual
receipts of $25 million to $49,999,999.
Consequently, the Commission
estimates that the majority of All Other
Telecommunications firms are small
entities that might be affected by our
action.

38. Mobile Satellite Service Carriers.
Neither the Commission nor the U.S.
Small Business Administration has
developed a small business size
standard specifically for mobile satellite
service licensees. The appropriate size
standard is therefore the SBA standard
for Satellite Telecommunications,
which provides that such entities are
small if they have $15 million or less in
annual revenues. Currently, the
Commission’s records show that there

are 31 entities authorized to provide
voice and data MSS in the United
States. The Commission does not have
sufficient information to determine
which, if any, of these parties are small
entities. The Commission notes that
small businesses are not likely to have
the financial ability to become MSS
system operators because of high
implementation costs, including
construction of satellite space stations
and rocket launch, associated with
satellite systems and services.
Nonetheless, it might be possible that
some are small entities affected by this
Report and Order and therefore we
include them in this section of the
FRFA.

39. Wireless Telecommunications
Carriers (except satellite). The Report
and Order applies the Commission’s
secondary market policies and rules to
terrestrial service in the MSS bands. We
cannot predict who may in the future
lease spectrum for terrestrial use in
these bands. In general, any wireless
telecommunications provider would be
eligible to lease spectrum from the MSS
licensees. Since 2007, the SBA has
recognized wireless firms within this
new, broad, economic census category.
Prior to that time, such firms were
within the now-superseded categories of
Paging and Cellular and Other Wireless
Telecommunications. Under the present
and prior categories, the SBA has
deemed a wireless business to be small
if it has 1,500 or fewer employees. For
this category, census data for 2007 show
that there were 1,383 firms that operated
for the entire year. Of this total, 1,368
firms had employment of 999 or fewer
employees and 15 had employment of
1000 employees or more. Similarly,
according to Commission data, 413
carriers reported that they were engaged
in the provision of wireless telephony,
including cellular service, Personal
Communications Service (PCS), and
Specialized Mobile Radio (SMR)
Telephony services. Of these, an
estimated 261 have 1,500 or fewer
employees and 152 have more than
1,500 employees. Consequently, the
Commission estimates that
approximately half or more of these
firms can be considered small. Thus,
using available data, we estimate that
the majority of wireless firms can be
considered small.

D. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements for Small Entities

40. This Report and Order applies the
Commission’s secondary markets
policies and rules applicable to
terrestrial wireless services to spectrum
management leasing transactions
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involving the use of MSS bands for
terrestrial wireless services. Leasing
parties will be required to submit
specified information and certifications
(including information about the
parties, the amount and geographic
location of the spectrum involved, and
other overlapping terrestrial-use
spectrum holdings of the parties) to the
Commission in advance of any
operations that would be permitted
pursuant to the proposed transaction.
These changes affect small and large
companies equally. To give these rules
any meaning, this information must be
generated by small and large entities
alike. Otherwise, wireless service
providers seeking to lease MSS/ATC
spectrum would not have all of the
information available to make educated
leasing agreements.

E. Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

41. The RFA requires an agency to
describe any significant alternatives that
it has considered in developing its
approach, which may include the
following four alternatives (among
others): ““(1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance and reporting requirements
under the rule for such small entities;
(3) the use of performance rather than
design standards; and (4) an exemption
from coverage of the rule, or any part
thereof, for such small entities.” 5
U.S.C. 603(c)(1)—(c)(4).

42. In the Report and Order, we add
Fixed and Mobile allocations to the
2000-2020 MHz and 2180-2200 MHz
bands. By adding these allocations to
the band, we will be in a position to
provide greater flexibility for use of this
spectrum in the future, which may
provide small entities with greater
opportunity to lease spectrum. Only one
party, Boeing, opposed the proposal,
arguing the allocation will undermine
the ability of 2 GHz MSS to provide
service in rural areas, provide valuable
service to public safety, and assist in
disaster recovery. Boeing also suggested
that keeping MSS primary in the 2 GHz
MSS band promotes the goal of
international harmonization with
respect to satellite services. Boeing also
claimed that MSS networks provide the
only means to create a next generation
air traffic management (ATM)
communication, navigation, and
surveillance infrastructure. We agree
with Boeing that MSS has an important
role in meeting the needs or rural areas,

the public safety community, and
disaster recovery, but conclude that
these needs can continue to be satisfied
under the rules we adopt. Furthermore,
we do not think it prudent to limit
future flexible use of the 2 GHz band
based on speculation that an ATM
communication system may be
developed in the band at some
unspecified date, particularly in light of
evidence of exploding demand for
spectrum for mobile broadband
networks. We believe that adding Fixed
and Mobile allocations to the 2 GHz
MSS band will provide additional
flexibility to meet this demand in the
future and therefore is in the public
interest.

43. In the Report and Order, we take
steps that may affect small entities that
provide specific information pursuant to
the Commission’s secondary market
leasing rules and policies. The
requirements we adopt will require
parties to an MSS/ATC spectrum leasing
arrangement to file the same type of
notification information that other
parties to current spectrum leases must
file. MSS licensees that propose to enter
into MSS/ATC spectrum manager
leasing arrangements must file the FCC
Form 608. Additionally, all parties to
such a proposed spectrum manager
leasing arrangement must submit an
FCC Form 602, which details ownership
information, to the extent that a current
version of this form is not already on
file with the Commission. The extension
of secondary markets rules and policies
to MSS/ATC spectrum will promote
competition in wireless terrestrial
broadband and will benefit small
entities in their efforts to compete
against other wireless service providers,
both large and small, in the provision of
wireless broadband services. We believe
that, on balance, the benefits to small
entities of our actions in the Report and
Order far outweigh any burdens this
order places on small entities.

44. The record makes clear that broad
support exists for extending the
Commission’s secondary markets rules
and policies to MSS/ATC spectrum. Our
actions in the Report and Order should
benefit wireless broadband service
providers seeking additional terrestrial
spectrum, many of which may be small
entities, by providing access to an
increased amount of spectrum. Our
actions benefit the public interest by
promoting competition, innovation, and
investment.

45. In extending the Commission’s
secondary markets rules and policies to
MSS/ATC spectrum, we limit that
extension to spectrum manager
spectrum leasing arrangements. While
several parties recommend we allow

both spectrum manager and de facto
transfer spectrum leasing arrangements,
we reject those arguments. De facto
transfer leasing arrangements would
effectively transfer primary
responsibilities for meeting the
obligations of the MSS licensee to the
spectrum lessee(s), which are not in a
position to meet many of the underlying
obligations of the MSS license
authorization, such as meeting the
gating criteria obligations to provide
substantial satellite service and to
provide integrated mobile satellite/
terrestrial service. Transferring de facto
control over the use of the spectrum to
a spectrum lessee also could sever the
relationship between the provision of
the satellite and terrestrial service.
Thus, we do not extend de facto transfer
spectrum leasing arrangements to the
MSS/ATC spectrum.

V. Report to Congress

46. The Commission will send a copy
of the Report and Order, including this
FRFA, in a report to be sent to Congress
pursuant to the Congressional Review
Act. In addition, the Commission will
send a copy of the Report and Order,
including this FRFA, to the Chief
Counsel for Advocacy of the SBA. A
copy of the Report and Order and the
FRFA (or summaries thereof) will also
be published in the Federal Register.

VI. Ordering Clauses

47. Accordingly, it is ordered, that
pursuant to sections 1, 4(i) and (j), 301,
303, and 310 of the Communications
Act of 1934, as amended, 47 U.S.C. 151,
154(i), 154(j), 301, 303, and 310, this
Report and Order is adopted.

48. It is further ordered, that pursuant
to the authority contained in sections 1,
4(i) and (j), 301, 303, and 310 of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i), 154(j),
301, 303, and 310, the Commission’s
rules are amended.

49. It is further ordered that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Report and Order, including the
Final Regulatory Flexibility Analysis, to
the Chief Counsel for Advocacy of the
Small Business Administration.

50. It is further ordered that the
Commission shall send a copy of this
Report and Order in a report to be sent
to Congress and the General Accounting
Office pursuant to the Congressional
Review Act, see 5 U.S.C. 801(a)(1)(A).

List of Subjects

47 CFR Parts 1 and 25

Administrative practice and
procedure, Communications common
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carriers, Radio, Reporting and
recordkeeping requirements, Satellites,
Telecommunications.

47 CFR Part 2

Communications equipment, Disaster
assistance, Radio, Reporting and
recordkeeping requirements,
Telecommunications.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

For the reasons discussed in the
preamble, the Federal Communications

Commission amends 47 CFR parts 1, 2,
and 25 as follows:

PART 1—PRACTICE AND
PROCEDURE

m 1. The authority citation for part 1
continues to read as follows:
Authority: 15 U.S.C. 79 et seq.; 47 U.S.C.

151, 154(i), 154(j), 155, 157, 225, 303(r), and
309.

m 2. Section 1.9001 is amended by

revising paragraph (a) to read as follows:

§1.9001 Purpose and scope.

(a) The purpose of part 1, subpart X
is to implement policies and rules
pertaining to spectrum leasing
arrangements between licensees in the
services identified in this subpart and
spectrum lessees. This subpart also
implements policies for private
commons arrangements. These policies
and rules also implicate other
Commission rule parts, including parts
1, 2, 20, 22, 24, 25, 26, 27, 80, 90, 95,
and 101 of title 47, chapter I of the Code

of Federal Regulations.
* * * * *

m 3. Section 1.9005 is amended by
revising the introductory text and by
adding paragraph (jj) to read as follows:

§1.9005 Included services.

The spectrum leasing policies and
rules of this subpart apply to the
following services, which include
Wireless Radio Services in which
commercial or private licensees hold
exclusive use rights and the Ancillary
Terrestrial Component (ATC) of a
Mobile Satellite Service:

* * * * *

(jj) The ATC of a Mobile Satellite
Service (part 25 of this chapter).
m 4. Section 1.9020 is amended by
revising paragraphs (d)(2)(i) and
(e)(2)(1)(A) to read as follows:

§1.9020 Spectrum manager leasing
arrangements.
* * * * *

(d)

* x %
(2)* L

(i) The spectrum lessee must meet the
same eligibility and qualification
requirements that are applicable to the
licensee under its license authorization,
with the following exceptions. A
spectrum lessee entering into a
spectrum leasing arrangement involving
a licensee in the Educational Broadband
Service (see § 27.1201 of this chapter) is
not required to comply with the
eligibility requirements pertaining to
such a licensee so long as the spectrum
lessee meets the other eligibility and
qualification requirements applicable to
47 CFR part 27 services (see § 27.12 of
this chapter). A spectrum lessee
entering into a spectrum leasing
arrangement involving a licensee in the
Public Safety Radio Services (see part
90, subpart B and § 90.311(a)(1)(i) of this
chapter) is not required to comply with
the eligibility requirements pertaining to
such a licensee so long as the spectrum
lessee is an entity providing
communications in support of public
safety operations (see § 90.523(b) of this
chapter). A spectrum lessee entering
into a spectrum leasing arrangement
involving a licensee in the Mobile
Satellite Service with ATC authority
(see part 25) is not required to comply
with the eligibility requirements
pertaining to such a licensee so long as
the spectrum lessee meets the other
eligibility and qualification
requirements of paragraphs (d)(2)(ii) and
(d)(2)(iv) of this section.

* * * *

(i)

(A) The license does not involve
spectrum that may be used to provide
interconnected mobile voice and/or data
services under the applicable service
rules and that would, if the spectrum
leasing arrangement were
consummated, create a geographic
overlap with spectrum in any licensed
Wireless Radio Service (including the
same service), or in the ATC of a Mobile
Satellite Service, in which the proposed
spectrum lessee already holds a direct
or indirect interest of 10% or more (see
§1.2112), either as a licensee or a
spectrum lessee, and that could be used
by the spectrum lessee to provide
interconnected mobile voice and/or data

services;
* * * * *

m 5. Add § 1.9049 to read as follows:

§1.9049 Special Provisions relating to
spectrum leasing arrangements involving
the Ancillary Terrestrial Component of
Mobile Satellite Services.

(a) A license issued under part 25 of
the Commission’s rules that provides
authority for an ATC will be considered

to provide “‘exclusive use rights” for
purpose of this subpart of the rules.

(b) For the purpose of this subpart, a
Mobile Satellite Service licensee with
an ATC authorization may enter into a
spectrum manager leasing arrangement
with a spectrum lessee (see § 1.9020).
Notwithstanding the provisions of
§§1.9030 and 1.9035, a MSS licensee is
not permitted to enter into a de facto
transfer leasing arrangement with a
spectrum lessee.

(c) For purposes of § 1.9020(d)(8), the
Mobile Satellite Service licensee’s
obligation, if any, concerning the E911
requirements in § 20.18 of this chapter,
will, with respect to an ATC, be
specified in the licensing document for
the ATC.

(d) The following provision shall
apply, in lieu of § 1.9020(m), with
respect to spectrum leasing of an ATC:

(1) Although the term of a spectrum
manager leasing arrangement may not
be longer than the term of the ATC
license, a licensee and spectrum lessee
that have entered into an arrangement,
the term of which continues to the end
of the current term of the license may,
contingent on the Commission’s grant of
a modification or renewal of the license
to extend the license term, extend the
spectrum leasing arrangement into the
new license term. The Commission
must be notified of the extension of the
spectrum leasing arrangement at the
same time that the licensee submits the
application seeking an extended license
term. In the event the parties to the
arrangement agree to extend it into the
new license term, the spectrum lessee
may continue to operate consistent with
the terms and conditions of the expired
license, without further action by the
Commission, until such time as the
Commission makes a final
determination with respect to the
extension or renewal of the license.

(2) Reserved.

PART 2—FREQUENCY ALLOCATIONS
AND RADIO TREATY MATTERS;
GENERAL RULES AND REGULATIONS

m 6. The authority citation for part 2
continues to read as follows:

Authority: 47 U.S.C. 154, 302a, 303, and
336, unless otherwise noted.

m 7. Section 2.106, the Table of
Frequency Allocations, is amended as
follows:

m a. Page 36 is revised.

m b. In the list of United States (US)
Footnotes, footnote US380 is revised.
m c. In the list of non-Federal
Government (NG) Footnotes, footnote
NG156 is removed and footnote NG168
is revised.
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The revisions read as follows:

§2.106 Table of Frequency Allocations.

* * * * *
1980-2010 1980-2025 NG1TT
FIXED 2000-2020
MOBILE FIXED Satellite Communications (25)
MOBILE-SATELLITE (Earth-to-space) 5.351A MOBILE
MOBILE-SATELLITE

5.388 5.389A 5.389B 5.389F (Earth-to-space)
2010-2025 2010-2025 2010-2025
FIXED FIXED FIXED 2020-2025
MOBILE 5.388A 5.388B MOBILE MOBILE 5.388A 5.388B FIXED

MOBILE-SATELLITE (Earth-to-space) MOBILE
5.388 5.388 5.389C 5.389E 5.388 NG177
2025-2110 2025-2110 2025-2110
SPACE OPERATION (Earth-to-space) (space-to-space) SPACE OPERATION FIXED NG118 TV Auxiliary Broadcasting (74F)
EARTH EXPLORATION-SATELLITE (Earth-to-space) (space-to-space) (Earth-to-space) (space-to-space) | MOBILE 5.391 Cable TV Relay (78)
FIXED EARTH EXPLORATION-SATELLITE Local TV Transmission (101J)
SRR s
SPACE RESEARCH (Earth-to-space) (space-to-space) (Earthlo-space) (space-to-space)

5.391 5.392 US90 US222 US346 |5.392 US90 US222 US346

5.392 US347_US393 US347 US393
2110-2120 2110-2120 2110-2120
FIXED FIXED Public Mobile (22)
MOBILE 5.388A 5.388B MOBILE Wireless Communications (27)
SPACE RESEARCH (deep space) (Earth-to-space) Fixed Microwave (101)
5.388 US252 US252
2120-2170 2120-2160 2120-2170 2120-2200 2120-2180
FIXED FIXED FIXED FIXED
MOBILE 5.388A 5.388B MOBILE 5.388A 5.388B MOBILE 5.388A 5.388B MOBILE

Mobile-satellite (space-to-Earth)

5.388
21602170
FIXED
MOBILE
MOBILE-SATELLITE (space-to-Earth)
5.388 5.388 5.389C 5.389E 5,388
2170-2200
FIXED
MOBILE

MOBILE-SATELLITE (space-to-Earth) 5.351A

5.388 5.380A 5.389F

NG153 NG178

2180-2200

FIXED

MOBILE

MOBILE-SATELLITE
(space-to-Earth)

Satellite Communications (25)

NG168 Page 36

* * * * *

United States (US) Footnotes

* * * * *

US380 In the bands 1525-1544 MHz,
1545-1559 MHz, 1610-1645.5 MHz,
1646.5—1660.5 MHz, and 2483.5—2500
MHz, a non-Federal licensee in the
mobile-satellite service (MSS) may also
operate an ancillary terrestrial
component in conjunction with its MSS
network, subject to the Commission’s
rules for ancillary terrestrial component
and subject to all applicable conditions
and provisions of its MSS authorization.
* * * * *

Non-Federal Government (NG)
Footnotes

* * * * *

NG168 Except as permitted below, the
use of the 2180-2200 MHz band is
limited to the MSS and ancillary
terrestrial component offered in
conjunction with an MSS network,
subject to the Commission’s rules for
ancillary terrestrial components and
subject to all applicable conditions and

provisions of an MSS authorization. In
the 2180-2200 MHz band, where the
receipt date of the initial application for
facilities in the fixed and mobile
services was prior to January 16, 1992,
said facilities shall operate on a primary
basis and all later-applied-for facilities
shall operate on a secondary basis to the
mobile-satellite service (MSS); and not
later than December 9, 2013, all such
facilities shall operate on a secondary
basis.

* * * * *

PART 25—SATELLITE
COMMUNICATIONS

m 8. The authority citation for part 25
continues to read as follows:

Authority: 47 U.S.C. 701-744. Interprets or
applies sections 4, 301, 302, 303, 307, 309
and 332 of the Communications Act, as
amended, 47 U.S.C. Sections 154, 301, 302,
303, 307, 309 and 332, unless otherwise
noted.

m 9. Section 25.149 is amended by
adding paragraph (g) to read as follows:

§25.149 Application requirements for
ancillary terrestrial components in the
mobile-satellite service networks operating
in the 1.5./1.6 GHz, 1.6/2.4 GHz and 2 GHz
mobile-satellite service.

* * * * *

(g) Spectrum leasing. Leasing of
spectrum rights by MSS licensees or
system operators to spectrum lessees for
ATC use is subject to the rules for
spectrum manager leasing arrangements
(see §1.9020) as set forth in part 1,
subpart X of the rules (see § 1.9001 et
seq.). In addition, at the time of the
filing of the requisite notification of a
spectrum manager leasing arrangement
using Form 608 (see §§ 1.9020(e) and
1.913(a)(5)), both parties to the proposed
arrangement must have a complete and
accurate Form 602 (see § 1.913(a)(2)) on
file with the Commission.

[FR Doc. 2011-13379 Filed 5-27-11; 8:45 am]
BILLING CODE 6712-01-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64
[CG Docket No. 10-210; FCC 11-56]

Relay Services for Deaf-Blind
Individuals

AGENCY: Federal Communications
Commission.

ACTION: Final rule; correction.

SUMMARY: The Federal Communications
Commission (FCC) is correcting a final
rule that appeared in the Federal
Register of May 9, 2011, 76 FR 26641.
The document adopts rules to establish
the National Deaf-Blind Equipment

Distribution Program (NDBEDP) pilot
program in accordance with the
Twenty-First Century Communications
and Video Accessibility Act (CVAA).
DATES: Effective June 8, 2011.

FOR FURTHER INFORMATION CONTACT:
Rosaline Crawford, Consumer and
Governmental Affairs Bureau, Disability
Rights Office, at (202) 418-2075 or
e-mail Rosaline.Crawford@fcc.gov.
SUPPLEMENTARY INFORMATION: In FR Doc.
2011-10228 published in the Federal
Register on Monday, May 9, 2011, 76 FR
26641, the following correction is made:

§64.610 [Corrected]

m 1. On page 26648, in the second
column, paragraph 9, the second

sentence of § 64.610(c)(2)(ii) is corrected
to read: “An applicant’s functional
abilities with respect to using
telecommunications, Internet access,
and advanced communications services
in various environments shall be
considered when determining whether
the individual is deaf-blind under
clauses (¢)(2)(i)(B) and (C) of this
section.”

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 2011-12680 Filed 5-27—11; 8:45 am]
BILLING CODE 6712-01-P
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Proposed Rules

Federal Register
Vol. 76, No. 104

Tuesday, May 31, 2011

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

RAILROAD RETIREMENT BOARD

20 CFR Part 217
RIN 3220-AB64

Application for Annuity or Lump Sum

AGENCY: Railroad Retirement Board.
ACTION: Proposed rule.

SUMMARY: The Railroad Retirement
Board (Board) proposes to amend its
regulations to allow alternative
signature methods in addition to the
traditional pen-and-ink or ” wet”
signature in order to implement an
electronic application process which
will eventually eliminate the need to
retain paper applications and make the
application process more convenient for
the individuals filing applications.
DATES: Submit comments on or before
August 1, 2011.

ADDRESSES: Address any comments
concerning this proposed rule to
Secretary to the Board, Railroad
Retirement Board, 844 N. Rush Street,
Chicago, Illinois 60611-2092.

FOR FURTHER INFORMATION CONTACT:
Marguerite P. Dadabo, Assistant General
Counsel, (312) 751-4945, TTD (312)
751-4701.

SUPPLEMENTARY INFORMATION: Section
5(b) of the Railroad Retirement Act
(RRA) [45 U.S.C. 231d(b)] provides that
an application for any payment under
the Act “shall be made and filed in such
manner and form as the Board may
prescribe * * *” Currently, Part 217 of
the Board’s regulations, which sets out
the rules governing applications made
under the RRA, anticipates that an
application will include a signature on
paper, even where the application itself
may be completed electronically.

In order to provide better service to
our customers, the Board proposes to
amend section 217.17 of its regulations
in order to allow signature alternatives
to the traditional pen-and-ink (‘“‘wet”)
signature. The Board proposes to change
the current title of section 217.17, “Who
may sign an application” to “What is an
acceptable signature” and to add a new

subsection (f) to describe what may be
considered to be an acceptable
signature. The amendment would add
two different types of acceptable
signatures.

The first alternate method of signature
that the proposed amendment to section
217.17 would allow is the use of a
personal identification number (PIN)
assigned by the agency.

The second alternate method is
referred to as an “alternative signature”
or “‘signature proxy.” The purpose of
this proposal is to allow signature by
attestation. Attestation refers to an
action taken by an employee of the
Railroad Retirement Board (RRB) to
confirm and annotate the RRB records of
(1) an applicant’s intent to file or
complete an application or related form,
(2) the applicant’s affirmation under
penalty of perjury that the information
is correct, and (3) the applicant’s
agreement to sign the application or
related form. The Board expects that use
of attestation to take RRA applications
over the telephone will increase
efficiency and be more convenient for
RRB customers.

Before deciding to propose this
amendment, the Board’s Office of
Programs obtained information about
alternative signature methods used by
the Social Security Administration
(SSA), since it administers a retirement
and disability program comparable to
the Board’s programs under the Railroad
Retirement Act. The Office of Programs
also compared the current RRB
application taking process with a
process using attestation to identify the
differences and determine how those
differences affect the process. Based on
the information obtained from the
comparison and from the SSA, it was
determined that attestation would
reduce our paper flow and handling and
would work well in our current
environment where the Board’s Field
Service already completes most
applications by telephone.

Under both the current and proposed
systems, the RRB claims representative
would identify a caller-applicant using
our existing protocol and complete an
application by interviewing the caller
and entering the answers online into the
Application Express (APPLE) system.
APPLE is an online system that
automates the filing of applications for
retirement and survivor benefits and
forwards the applications to the systems

for payment. We now print out a copy
of the completed application to send it
to the applicant for signature and return.
Under attestation, we would instead use
defined scripts like SSA uses to confirm
the applicant’s intent to file; attest to the
reply by entering the answer in APPLE;
print the cover notice with penalty
clause and summary, and review it with
the applicant over the telephone; release
the case in APPLE for processing after
the telephone review of the cover notice
is complete; and send the applicant a
cover notice and summary to keep. We
would advise the applicant to review
the cover notice and summary upon
receipt, and contact the RRB promptly
if the applicant needs to make any
corrections.

Attestation would end the return of
application documents to our offices,
reducing the volume of paper to be
sorted, assigned, reviewed, input,
scanned and indexed by the RRB.

The Board, with the concurrence of
the Office of Management and Budget,
has determined that this is not a
significant regulatory action under
Executive Order 12866, as amended.
Therefore, no regulatory impact analysis
is required. There are no changes to the
information collections associated with
Part 217.

List of Subjects in 20 CFR Part 217

Railroad employees, Railroad
retirement.

For the reasons set out in the
preamble, the Railroad Retirement
Board proposes to amend title 20,
chapter II, subchapter B, part 217 of the
Code of Federal Regulations as follows:

PART 217—APPLICATION FOR
ANNUITY OR LUMP SUM

1. The authority citation for part 217
continues to read as follows:

Authority: 45 U.S.C. 231d and 45 U.S.C.
231f.

2. Section 217.17 is amended by
revising the section heading and
paragraph (a) and adding paragraph (f)
to read as follows:

§217.17 What is an acceptable signature.
(a) A claimant who is 18 years old or
older, competent (able to handle his or
her own affairs), and physically able to
sign the application, must sign in his or
her own handwriting, except as
provided in paragraph (e) or paragraph
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(f) of this section. A parent or a person
standing in place of a parent must sign
the application for a child who is not
yet 18 years old, except as shown in
paragraph (d) of this section.

* * * * *

(f) An acceptable signature may
include:

(1) A handwritten signature that
complies with the rules set out in
paragraphs (a), (b), (c), (d), or (e) of this
section; or

(2) In the case of an application being
taken and processed in the Railroad
Retirement Board’s automated claims
system, an electronic signature, which
shall consist of a personal identification
number (PIN) assigned by the Railroad
Retirement Board as described in the
application instructions; or

(3) An alternative signature or
signature proxy acceptable to the
Railroad Retirement Board. An example
of an alternative signature is attestation,
which refers to the action taken by a
Railroad Retirement Board (RRB)
employee of confirming and annotating
RRB records of the applicant’s intent to
file or complete an application or
related form, the applicant’s affirmation
under penalty of perjury that the
information provided is correct, and the
applicant’s agreement to sign the

application or related form.
* * * * *

Dated: May 20, 2011.
By Authority of the Board.
Steven A. Bartholow,
General Counsel.
[FR Doc. 2011-13056 Filed 5—27—11; 8:45 am]
BILLING CODE P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2011-0211; FRL-9312-8]

Approval and Promulgation of
Implementation Plans; State of
California; Interstate Transport of
Pollution; Interference With Prevention
of Significant Deterioration
Requirement

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing a limited
approval and limited disapproval of a
State Implementation Plan (“SIP”’)
revision submitted by the State of
California on November 17, 2007, for
the purpose of addressing the “transport
SIP” provisions of Clean Air Act
(“CAA”) section 110(a)(2)(D)(i) for the

1997 8-hour ozone National Ambient
Air Quality Standards (NAAQS or
standards) and the 1997 fine particulate
matter (“PM,s”") NAAQS. Section
110(a)(2)(D)(i) of the CAA requires that
each SIP contain adequate provisions to
prohibit emissions that adversely affect
air quality in other States through
interstate transport. EPA is proposing a
limited approval and limited
disapproval of California’s SIP revision
for the 1997 8-hour ozone and 1997
PM, s NAAQS with respect to the
requirement in CAA section
110(a)(2)(D)(@)(I1) that each SIP contain
adequate measures prohibiting
emissions of air pollutants in amounts
which will interfere with other States’
measures required under title I, part C
of the CAA to prevent significant
deterioration of air quality. Specifically,
EPA is proposing to approve California’s
SIP revision with respect to those
Districts in California that implement
SIP-approved permit programs meeting
the approval criteria under CAA section
110(a)(2)(D)(i), as discussed in this
proposal. EPA is simultaneously
proposing to disapprove California’s SIP
revision with respect to those Districts
in California that do not implement SIP-
approved permit programs meeting
these approval criteria. For any District
for which we finalize a disapproval,
EPA intends to simultaneously
promulgate a limited Federal
Implementation Plan (“FIP”), as
discussed in this proposal, unless the
relevant area is already subject to a FIP.

DATES: Written comments must be
received on or before June 30, 2011.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R09-OAR-2011-0211, by one of the
following methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: mays.rory@epa.gov.

3. Fax:415-947-3579.

4. Mail or deliver: Rory Mays (AIR-2),
U.S. Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105—-3901. Deliveries
are only accepted during the Regional
Office’s normal hours of operation.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at http://www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through the

http://www.regulations.gov or e-mail.
http://www.regulations.gov is an
anonymous access system, and EPA will
not know your identity or contact
information unless you provide it in the
body of your comment. If you send e-
mail directly to EPA, your e-mail
address will be automatically captured
and included as part of the public
comment. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment.

Docket: The index to the docket for
this action is available electronically at
http://www.regulations.gov and in hard
copy at EPA Region IX, 75 Hawthorne
Street, San Francisco, California. While
all documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available in
either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed directly
below.

FOR FURTHER INFORMATION CONTACT: Rory
Mays, Air Planning Office (AIR-2), U.S.
Environmental Protection Agency,
Region IX, (415) 972-3227,
mays.rory@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, the terms

“we,” “us,” and “our” refer to EPA.

Table of Contents

1. Background

II. What is the State process to submit these
materials to EPA?

III. What is EPA’s evaluation of the State’s
submission?

A. Evaluation of Measures To Prevent
Significant Deterioration for 1997
8-Hour Ozone NAAQS

B. Evaluation of Measures To Prevent
Significant Deterioration for 1997 PM, s
NAAQS

C. Evaluation of Measures To Prevent
Significant Deterioration for Greenhouse
Gases

D. Conclusion Regarding Measures To
Prevent Significant Deterioration

IV. Proposed Action
V. Statutory and Executive Order Reviews

I. Background

On July 18, 1997, EPA promulgated
new standards for 8-hour ozone 1 and

1See 62 FR 38856. The level of the 1997 8-hour
ozone NAAQS is 0.08 parts per million (ppm). 40
CFR part 50.10. The 8-hour ozone standard is met
when the 3-year average of the annual 4th highest
daily maximum 8-hour ozone concentrations is 0.08
ppm or less (i.e., less than 0.085 ppm based on the
rounding convention in 40 CFR part 50 Appendix
I). This 3-year average is referred to as the “design
value.”
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fine particulate matter 2 (“PM,s”). This
proposed action is in response to the
promulgation of these standards (the
“1997 8-hour ozone NAAQS” and
“1997 PM, s NAAQS”). This proposed
action does not address the
requirements of the 2006 PM, s NAAQS
or the 2008 8-hour ozone NAAQS; those
standards will be addressed in future
actions.

Section 110(a)(1) of the CAA requires
states to submit SIPs to address a new
or revised NAAQS within three years
after promulgation of such standards, or
within such shorter period as EPA may
prescribe. Section 110(a)(2) lists the
elements that such new SIPs must
address, as applicable, including section
110(a)(2)(D)(i) which pertains to
interstate transport of certain emissions.

The transport SIP provisions in
section 110(a)(2)(D)(i) (also called “good
neighbor” provisions) require each State
to submit a SIP that prohibits emissions
that adversely affect another State in the
ways contemplated in the statute.
Section 110(a)(2)(D)(i) identifies four
distinct elements related to the
evaluation of impacts of interstate
transport of air pollutants. In this
rulemaking EPA is addressing the third
element of section 110(a)(2)(D)(i), which
requires that each SIP contain adequate
measures to prohibit emissions of air
pollutants from sources within the State
in amounts that will interfere with any
other State’s measures required under
title I, part C of the CAA to prevent
significant deterioration of air quality.
We refer to this requirement as “‘element
(3)” of section 110(a)(2)(D)(i).

On August 15, 2006, EPA issued
guidance (herein “2006 Guidance”) to
assist States and EPA Regional offices in
developing and evaluating, respectively,
transport SIPs for the 1997 8-hour ozone
and PM, s NAAQS.3 As to element (3) of
section 110(a)(2)(D)(i), the 2006
Guidance states that this requirement
may be met by the State’s confirmation

2 See 62 FR 38652. The level of the 1997 PM, 5
NAAQS are 15.0 pg/m3 (annual arithmetic mean
concentration) and 65 pug/ms3 (24-hour average
concentration). 40 CFR part 50.7. The annual
standard is met when the 3-year average of the
annual mean concentrations is 15.0 pug/ms3 or less
(i.e., less than 15.05 pg/m3 based on the rounding
convention in 40 CFR part 50 Appendix N Section
4.3). The 24-hour standard is met when the 3-year
average annual 98th percentile of 24-hour
concentrations is 65 pug/ms3 or less (i.e., less than
65.5 g/ms3 based on the rounding convention in 40
CFR part 40 Appendix N Section 4.3). Id. These
3-year averages are referred to as the annual PM 5
and 24-hour PM, 5 “design values,” respectively.

3Memorandum from William T. Harnett,
Director, Air Quality Policy Division, OAQPS,
“Guidance for State Implementation Plan (SIP)
Submissions to Meet Current Outstanding
Obligations Under Section 110(a)(2)(D)(i) for the
8-Hour Ozone and PM: 5 National Ambient Air
Quality Standards,” August 15, 2006.

in a SIP submission that major sources
and major modifications in the State are
subject to Prevention of Significant
Deterioration (“PSD”’) and
Nonattainment New Source Review
(“NNSR”) programs that implement
current requirements.*

The PSD and NNSR permit programs
require preconstruction permits to
protect the air quality within each State
and are designed to prohibit
construction of new major sources and
major modifications at existing major
sources from contributing to
nonattainment in surrounding areas,
including nearby States. Specifically, a
PSD permit may not be issued unless
the new or modified source
demonstrates that emissions from the
construction or operation of the facility
will not cause or contribute to air
pollution in any area that exceeds any
NAAQS or any maximum allowable
increase (i.e., PSD increment). 42 U.S.C.
7475(a)(3); 40 CFR 51.166(k). An NNSR
permit may not be issued unless the
new or modified source shows it has
obtained sufficient emissions reductions
to offset increases in emissions of the
pollutants for which an area is
designated nonattainment, consistent
with reasonable further progress toward
attainment. 42 U.S.C. 7503(a)(1); 40 CFR
51.165(a)(3).

Because the PSD and NNSR
permitting programs require a
demonstration that new or modified
sources will not cause or contribute to
air pollution in excess of the NAAQS in
neighboring States or that sources in
nonattainment areas procure offsets,
States may satisfy the requirement of
section 110(a)(2)(D)(i)(II) regarding
measures to prevent significant
deterioration of air quality by
submitting SIPs confirming that major
sources and major modifications in the
State are subject to PSD and NNSR
programs that implement current
requirements.

As such, we have evaluated
California’s PSD and NNSR
preconstruction permitting programs to
determine whether these programs
implement the 1997 8-hour ozone and
PM, s NAAQS. In addition, because
stationary sources of greenhouse gas
(“GHG”) emissions at or above certain
thresholds are now subject to PSD
permitting requirements, we have
evaluated California’s PSD programs for
compliance with the requirements for
GHG PSD authorities.5 Our evaluation is

41d. at 6.

5For explanation of the GHG PSD permitting
requirements, see “Prevention of Significant
Deterioration and Title V Greenhouse Gas Tailoring
Rule; Final Rule,” 75 FR 31514 (June 3, 2010);

summarized below (see section III of
this proposed rule) and described in
more detail in the technical support
document (“TSD”’) for this proposed
rule, which is available in the docket for
this action.

II. What is the State process to submit
these materials to EPA?

CAA sections 110(a)(2) and 110(1)
require that revisions to a SIP be
adopted by the State after reasonable
notice and public hearing. EPA has
promulgated specific procedural
requirements for SIP revisions in 40
CFR part 51, subpart F. These
requirements include publication of
notices, by prominent advertisement in
the relevant geographic area, of a public
hearing on the proposed revisions, a
public comment period of at least 30
days, and an opportunity for a public
hearing.

On November 16, 2007, the California
Air Resources Board (“CARB”)
submitted the State Strategy for
California’s 2007 State Implementation
Plan to attain the 1997 8-hour ozone and
PM,.s NAAQS (““2007 State Strategy’’).6
Appendix C of the 2007 State Strategy,
as modified by Attachment A,” contains
California’s SIP revision to address the
transport SIP requirements of CAA
section 110(a)(2)(D)(i) for the 1997 8-
hour ozone and PM,s NAAQS (“2007
Transport SIP”’). CARB’s November 16,
2007 submittal includes public process
documentation for the 2007 State
Strategy, including the 2007 Transport
SIP. In addition, the SIP revision
includes documentation of a duly
noticed public hearing held on
September 27, 2007 on the proposed
2007 State Strategy.

We find that the process followed by
CARB in adopting the 2007 Transport
SIP complies with the procedural
requirements for SIP revisions under
CAA section 110 and EPA’s
implementing regulations.

“Action To Ensure Authority To Issue Permits
Under the Prevention of Significant Deterioration
Program to Sources of Greenhouse Gas Emissions:
Findings of Substantial Inadequacy and SIP Call;
Final Rule,” 75 FR 77698 (December 13, 2010);
“Limitation of Approval of Prevention of
Significant Deterioration Provisions Concerning
Greenhouse Gas-Emitting Sources in State
Implementation Plans; Final Rule,” 75 FR 82536
(December 30, 2010).

6 See transmittal letter dated November 16, 2007,
from James N. Goldstene, Executive Officer, CARB,
to Wayne Nastri, Regional Administrator, EPA
Region 9, with enclosures, and CARB Resolution
No. 07-28 (September 27, 2007).

7 See “Technical and Clarifying Modifications to
April 26, 2007 Revised Draft Air Resources Board’s
Proposed State Strategy for California’s 2007 State
Implementation Plan and May 7, 2007 Revised Draft
Appendices A through G,” included as Attachment
A to CARB’s Board Resolution 07—28 (September
27,2007).
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II1. What is EPA’s evaluation of the
State’s submission?

California’s 2007 Transport SIP states
that all areas of California are subject to
some form of preconstruction permitting
program for ozone and PM; s and that
“[t]hese rules are as stringent, or more
stringent, than the federal
preconstruction programs (PSD and
NNSR).” 8 The submittal also states that
California is on track to submit SIP
revisions to meet the PSD and NNSR
requirements of the Phase 2
Implementation Rule for the 1997 8-
hour ozone NAAQS (70 FR 71612,
November 29, 2005) (“Phase 2 Rule”)
and is implementing preconstruction
programs for PM, 5 in accordance with
EPA’s October 23, 1997 guidance
memorandum entitled “Interim
Implementation of New Source Review
Requirements for PM, s” (“PM¢
Surrogate Policy”). Finally, the
submittal includes a list of local air
districts that implement the PSD and
NNSR programs throughout the State. In
sum, the 2007 Transport SIP asserts that
California’s existing PSD and NNSR
programs contain adequate measures to
prohibit emissions of air pollutants
which will interfere with any other
State’s required measures under title I,
part C of the CAA, to prevent significant
deterioration of air quality, for the 1997
8-hour ozone and PM, s NAAQS.

The 2007 Transport SIP provides little
information to support the State’s
assertions regarding the adequacy of its
existing PSD and NNSR permit
programs. Furthermore, the 2007
Transport SIP relied solely on EPA’s
2006 Guidance and, therefore, did not
fully address certain implementation
requirements for the 1997 8-hour ozone
and PM, s NAAQS that are now relevant
to our evaluation, as discussed further
below and in our TSD. We have,
therefore, conducted an independent
evaluation of California’s PSD and
NNSR programs in relation to specific
implementation provisions for the 1997
8-hour ozone and PM, s NAAQS that are
necessary for approval of the 2007
Transport SIP. We conducted this
evaluation for each of the 35 permitting
authorities (“Districts”) ¢ in California,
which cover the entire geographic

8 See 2007 Transport SIP, Attachment A of 2007
State Strategy at 21-22 (modifying Appendix C of
2007 State Strategy).

9 Although EPA’s air quality designations for
California in 40 CFR 81.305 are defined by planning
areas, we discuss the relevant PSD and NNSR
program requirements as they apply to the local
permitting agencies that implement these
requirements in each planning area. We use the
term “District” throughout this document to refer
both to the local agency responsible for issuing
PSD/NNSR permits and to the geographic area over
which that agency has jurisdiction.

extent of the State excluding Indian
country.10 The details of our evaluation
are provided in the TSD for this
proposed rule.

A. Evaluation of Measures To Prevent
Significant Deterioration for 1997
8-Hour Ozone NAAQS

Fifteen air quality planning areas in
California are designated nonattainment
for the 1997 8-hour ozone NAAQS. See
40 CFR 81.305. Twenty Districts
implement preconstruction permit
programs in these 15 nonattainment
areas. See TSD at 9—12. Thirteen air
quality planning areas in California are
designated unclassifiable/attainment for
the 1997 8-hour ozone standard. See 40
CFR 81.305. Twenty-three Districts
implement preconstruction permit
programs in these 13 unclassifiable/
attainment areas. See TSD at 12, 13.

1. 8-hour Ozone Nonattainment Areas

The Phase 2 Rule requires specific
revisions to States’ NNSR SIPs to
implement the requirements of the CAA
Amendments of 1990, as applicable
based on each area’s classification for
the 8-hour ozone standard. See 70 FR
71612 at 71675, 71698—71699.
Specifically, the Phase 2 Rule requires
that NNSR SIPs apply all NNSR
requirements for major sources of
volatile organic compounds (VOCs) to
major sources of nitrogen oxides (NOx)
as well, except where a NOx waiver
applies under section 182(f) of the Act.
40 CFR 51.165(a)(8). In addition, NNSR
SIPs must include provisions
establishing the applicable major
stationary source thresholds, significant
emissions rates, and offset ratios for
VOCs and NOx based on each area’s
classification for the 8-hour ozone
NAAQS. 40 CFR 51.165(a)(1)(iv),
(a)(1)(v), (a)(1)(x), (a)(8), (a)(9). These
SIP revisions were due June 15, 2007. 70
FR at 71683.

Among the 20 Districts that are
entirely or partially designated
nonattainment for the 1997 8-hour
ozone NAAQS, 12 Districts have
nonattainment areas classified under
subpart 2 of part D, title I of the CAA.
The remaining eight Districts and a
portion of a ninth District cover areas
now referred to as “former subpart 1”
nonattainment for the 1997 8-hour
ozone NAAQS. See 40 CFR 81.305;
South Coast Air Quality Management
District v. EPA, 472 F.3d 882 (DC Cir.
2006) (vacating certain elements of
EPA’s Phase 1 ozone implementation
rule), reh’g denied 489 F.3d 1245.

10 California’s SIP obligations under the CAA do
not apply in Indian country.

For the 12 Districts covering subpart
2 nonattainment areas, EPA has
reviewed the SIP-approved NNSR rules
and determined that all but three of
these SIP programs meet the approval
criteria discussed above. See TSD at 9—
11. The three Districts in which the SIP-
approved NNSR programs do not
currently satisfy these program
requirements are the Feather River Air
Quality Management District (“AQMD?”),
Placer County Air Pollution Control
District (“APCD”), and Sacramento
Metropolitan AQMD. These three
agencies implement permit programs in
the Sacramento Metro ozone
nonattainment area, which was initially
designated and classified as serious
nonattainment for the 1997 8-hour
ozone NAAQS. 69 FR 23858 (April 30,
2004).11

In separate actions, EPA has proposed
to approve NNSR SIP revisions
submitted by the Placer County APCD
(“Placer”), Feather River AQMD
(“Feather River”), and Sacramento
Metropolitan AQMD (“Sacramento”) to
meet the approval criteria discussed
above.12 See 76 FR 28944 (May 19, 2011)
and 76 FR 28942 (May 19, 2011). We
propose to determine that final approval
of the required NNSR SIP revisions will
address element (3) of CAA section
110(a)(2)(D)(i) for the 1997 8-hour ozone
NAAQS for these Districts.
Alternatively, for any of these Districts
for which we cannot finalize approval of
the required NNSR provisions by our
July 10, 2011 Consent Decree deadline 13
for final action on element (3) of the
2007 Transport SIP, we propose to
disapprove the 2007 Transport SIP and
to promulgate a limited NNSR FIP (for
the relevant District) based on
Sacramento’s Rule 202 and the
provisions of 40 CFR part 51, Appendix
S identifying the major source
threshold, significant emissions rate,
and offset ratio applicable to the area’s
8-hour ozone classification. EPA would
retain authority to implement these

111n this action, we are evaluating the NNSR
programs for these Districts in accordance with the
requirements for “serious” ozone nonattainment
areas. We note, however, that EPA reclassified the
Sacramento Metro area as a “severe-15"
nonattainment area for the 1997 8-hour ozone
standard, effective June 4, 2010. 75 FR 24409 (May
5, 2010).

12 These proposals address the NNSR
requirements for “severe” ozone nonattainment
areas, which each of these Districts has submitted
in advance of the June 4, 2011 submittal deadline
established as part of EPA’s action to reclassify the
Sacramento Metro area from serious to severe-15
nonattainment for the 8-hour ozone standard. See
75 FR 244009.

13 See WildEarth Guardians v. U.S. EPA (Case No.
4:09-CV-02453—-CW), Consent Decree dated
November 10, 2009, as amended by Notice of
Stipulated Extensions to Consent Decree Deadlines,
dated April 28, 2011.
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requirements for NOx and VOC
emission sources in the relevant
Districts (unless and until EPA delegates
such authority to the District), while the
District would retain authority to
continue implementing any existing
SIP-approved NNSR requirements. Our
TSD describes the limited FIPs that we
propose to promulgate for any District
for which we cannot finalize approval of
the required NNSR SIP revisions by July
10, 2011. See TSD at 10, 11.

For the nine Districts covering
“former subpart 1”” nonattainment areas,
we have reviewed the existing SIPs and
determined that two of the SIP-
approved NNSR programs in these areas
(for Eastern Kern APCD and San Diego
County APCD) implement the 1997 8-
hour ozone NAAQS. We propose to
determine that the existing NNSR
programs for these two former subpart 1
areas are, therefore, adequate to address
element (3) of section 110(a)(2)(D)(i) for
this standard. See TSD at 11.

The remaining seven Districts, which
cover five former subpart 1 areas
(Central Mountain Counties, Chico,
Southern Mountain Counties, Sutter
Buttes, and Western Nevada County),
are currently subject to the NNSR
permitting requirements in The
Interpretative Rule (40 CFR part 51
Appendix S), except that the waiver
provisions in section VI of 40 CFR part
51 Appendix S no longer apply. See
Phase 2 Rule, 75 FR 71612 (November
29, 2005) and NRDC v. EPA, 571 F. 3d
1245 (DC Cir. 2009) (vacating EPA’s
elimination of the 18-month limitation
in 40 CFR part 52.24(k) with respect to
the waiver provisions in section VI of 40
CFR part 51 Appendix S). See TSD at
11, 12. The California SIP remains
deficient for purposes of 8-hour ozone
NNSR requirements in these five former
subpart 1 areas that do not yet have
approved NNSR programs under part D,
title I of the Act. Thus, we propose to
disapprove the 2007 Transport SIP with
respect to element (3) of CAA section
110(a)(2)(D)(i) for the 1997 8-hour ozone
NAAQS for the seven Districts covering
these five former subpart 1 areas.

As discussed above, however, all of
these areas are currently subject to
NNSR permitting requirements under
The Interpretative Rule in 40 CFR part
51, Appendix S, except for the waiver
provisions in section VI. These
permitting provisions will continue to
apply in these areas until the State
submits and EPA approves NNSR SIP
revisions addressing the subpart 2
NNSR requirements that will apply
following EPA’s classification of each
area under subpart 2. See 74 FR 2936
(January 16, 2009) (proposing to require
States to submit all required SIP

elements for the areas’ subpart 2
classifications one year after the
effective date of a final rule classifying
the areas). We propose to determine that
implementation of The Interpretative
Rule during this interim period
adequately addresses the requirements
of element (3) of section 110(a)(2)(D)(i)
in these areas and that this discharges
EPA’s obligation to promulgate a FIP for
these limited purposes. This proposal
applies only to our FIP obligation in this
particular circumstance and should not
be construed as an interpretation of our
obligations in other nonattainment areas
where The Interpretative Rule currently
applies under 40 CFR 52.24(k). See TSD
at 12.

2. 8-Hour Ozone Unclassifiable/
Attainment Areas

For areas designated unclassifiable/
attainment for the 1997 8-hour ozone
NAAQS, the Phase 2 Rule requires
revisions to PSD SIPs to require explicit
identification of NOx as an ozone
precursor. 70 FR 71612 at 71679,
71699-71700; 40 CFR 51.166(b)(1)(ii),
(b)(2)(ii), (b)(23)(i), (b)(49)(i). These SIP
revisions were due June 15, 2007. 70 FR
at 71683. In areas subject to the Federal
PSD program in 40 CFR 52.21, EPA’s
revisions to 40 CFR 52.21 (including
regulation of NOx as an ozone
precursor) became effective January 30,
2006. 70 FR 71612 at 71683.

Fifteen Districts and portions of eight
additional Districts in California are
designated unclassifiable/attainment for
the 1997 8-hour ozone NAAQS. All but
four of these Districts are currently
subject to the Federal PSD program in
40 CFR 52.21. 40 CFR 52.270. The
California SIP remains deficient for
purposes of 8-hour ozone PSD
requirements in those areas subject to
the Federal PSD program. Because EPA
has already promulgated a PSD FIP for
these areas, however, no further action
is required to address element (3) of
CAA section 110(a)(2)(D)(i) for the 1997
8-hour ozone NAAQS in these areas.

We reviewed the PSD rules for the
four Districts with SIP-approved
programs for ozone (Mendocino County
AQMD (“Mendocino”), Monterey Bay
Unified APCD (‘Monterey”’), North
Coast Unified AQMD (“North Coast”),
and Northern Sonoma County APCD
(“Northern Sonoma”)). Of these, only
Monterey’s existing SIP PSD program
identifies NOx as an ozone precursor.
We propose to approve the 2007
Transport SIP with respect to element
(3) of CAA section 110(a)(2)(D)(i) for the
1997 8-hour ozone NAAQS for
Monterey. See TSD at 12, 13.

The SIP-approved PSD programs for
the other three Districts (Mendocino,

North Coast, and Northern Sonoma) do
not currently identify NOx as an ozone
precursor. However, by direct final rule
on May 6, 2011, EPA approved PSD SIP
revisions submitted by Mendocino and
Northern Sonoma to explicitly identify
NOx as an ozone precursor. See 76 FR
26192 and 76 FR 26224 (May 6, 2011).
We propose to determine that these PSD
SIP revisions satisfy the requirements of
element (3) of CAA section
110(a)(2)(D)(i) for the 1997 8-hour ozone
NAAQS in these Districts. If, however,
either of these approvals is withdrawn
and does not become effective by our
July 10, 2011 Consent Decree deadline
for final action on element (3) of the
2007 Transport SIP, we propose to
disapprove the 2007 Transport SIP for
the relevant area and to promulgate a
limited PSD FIP based on the provisions
of 40 CFR 52.21 identifying NOx as an
ozone precursor. EPA would retain
authority to implement the applicable
requirements of 40 CFR 52.21 for NOx
emission sources in the relevant area
(unless and until EPA delegates such
authority to the District), while the
District would retain authority to
continue implementing any existing
SIP-approved PSD requirements. See
TSD at 13.

Finally, although North Coast has also
submitted PSD SIP revisions to address
this requirement, among others, we are
proposing to disapprove the 2007
Transport SIP with respect to element
(3) of CAA section 110(a)(2)(D)(i) for the
1997 8-hour ozone NAAQS and to
promulgate a limited PSD FIP for North
Coast because we do not expect to
finalize approval of that PSD submittal
by our July 10, 2011 Consent Decree
deadline for final action on element (3)
of the 2007 Transport SIP. Thus, for
North Coast, we are proposing to
promulgate a limited PSD FIP based on
the provisions of 40 CFR 52.21
regulating NOx as an ozone precursor.
EPA would retain authority to
implement the applicable requirements
of 40 CFR 52.21 for NOx emission
sources in North Coast (unless and until
EPA delegates such authority to the
District), while the District would retain
authority to continue implementing any
existing SIP-approved PSD
requirements. See TSD at 13. This
limited FIP would apply only until EPA
approves a PSD SIP revision for North
Coast addressing this requirement.

B. Evaluation of Measures To Prevent
Significant Deterioration for 1997 PM; s
NAAQS

Two air quality planning areas in
California (the San Joaquin Valley and
the Los Angeles-South Coast Air Basin)
are designated nonattainment for the
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1997 PM, s NAAQS. See 40 CFR 81.305.
Two Districts (San Joaquin Valley APCD
and South Coast AQMD) implement
preconstruction permit programs in
these two nonattainment areas. See TSD
at 13, 14. Twenty-five air quality
planning areas that cover the rest of the
State are designated unclassifiable/
attainment for the 1997 PM, s NAAQS.
See 40 CFR 81.305. Thirty-four Districts
implement preconstruction permit
programs in these 25 unclassifiable/
attainment areas. See TSD at 14, 15.

1. PM, s Nonattainment Areas

For areas designated nonattainment
for the 1997 PM, s NAAQS, the NSR
Implementation Rule for PM, 5, 73 FR
28321 (May 16, 2008) (“PM,s NSR
Rule”), establishes new requirements
under 40 CFR part 51.165 for States to
include in their SIP-approved NNSR
programs to address the PM, s NAAQS.
These NNSR SIP revisions were due
May 16, 2011. See 73 FR 28321 (May 16,
2008). Under 40 CFR part 52.24(k),
during the period of time allowed for
States to amend their existing NNSR
programs to address the new PM, s
requirements, States are allowed to rely
on the procedures under 40 CFR part 51
Appendix S (“The Interpretative Rule”)
to issue permits to new or modified
major stationary sources proposing to
locate in a PM, 5 nonattainment area.14
Both the San Joaquin Valley APCD and
South Coast AQMD have confirmed to
EPA that they are implementing and
will continue to implement the
requirements of The Interpretative Rule
to any prospective project that triggers
PM, 5 NSR requirements during this
interim period.15 Thus, with respect to
element (3) of CAA section
110(a)(2)(D)(i) for the 1997 PM, 5
NAAQS, we propose to approve the
2007 Transport SIP for the San Joaquin
Valley and the Los Angeles-South Coast
Air Basin based on a determination that
current implementation of The
Interpretative Rule in these areas

14 Note that for purposes of the 1997 PM, s
NAAQS, the waiver provisions in section VI of 40
CFR part 51 Appendix S expired in October 2006,
i.e., 18 months after the April 2005 effective date
of each area’s designation as nonattainment for this
standard. See Phase 2 Rule, 75 FR 71612 (November
29, 2005) and NRDC v. EPA, 571 F. 3d 1245 (DC
Cir. 2009) (vacating EPA’s elimination of the 18-
month limitation in 40 CFR 52.24(k) with respect
to the waiver provisions in section VI of 40 CFR
part 51 Appendix S).

15 See Policy Memorandum Dated October 27,
2009, “San Joaquin Valley Unified APCD: Interim
New Source Review Requirements for PM»5”; e-
mail dated September 4, 2010, from Mohsen
Nazemi, South Coast AQMD to Gerardo Rios, U.S.
EPA Region 9, “Appendix S Implementation of NSR
fOI‘ PMzAs.”

adequately addresses the 1997 PM, 5
NAAQS. See TSD at 13, 14.

2. PM, s Unclassifiable/Attainment
Areas

For areas designated unclassifiable/
attainment for the 1997 PM, s NAAQS,
the PM> s NSR Rule establishes new PSD
requirements under 40 CFR 51.166 for
SIP-approved PSD programs to
implement the new PM, 5 requirements.
These SIP revisions were due May 16,
2011. 73 FR 28321 at 28341 (May 16,
2008). In areas subject to the Federal
PSD program in 40 CFR 52.21, the PM 5
requirements of 40 CFR 52.21 became
effective July 15, 2008. 73 FR at 28340,
28343.

Thirty-four Districts implement
preconstruction permit programs in the
25 air quality planning areas designated
as unclassifiable/attainment for the 1997
PM,s NAAQS. In all but five of these
Districts, the Federal PSD program in 40
CFR 52.21 applies. 40 CFR 52.270.
Under the PM, s NSR Rule, the PM5 5
requirements of 40 CFR 52.21 became
applicable in these 29 Districts as of July
15, 2008, including regulation of SO,
and NOx as precursors. See 73 FR at
28340, 28343 (May 16, 2008). Because
the California SIP remains deficient
with respect to PSD requirements in
these areas generally, we propose to
disapprove the 2007 Transport SIP with
respect to element (3) of CAA section
110(a)(2)(D)(i) for the 1997 PM, 5
NAAQS for these areas. Because EPA
has already promulgated a PSD FIP for
these areas, however, no further action
is required to address element (3) of
CAA section 110(a)(2)(D)(i) for the 1997
PM, s NAAQS in these areas.

The remaining five Districts
(Mendocino, Monterey, North Coast,
Northern Sonoma, and Sacramento)
have SIP-approved PSD programs. We
have reviewed the PSD rules for each of
these Districts and determined that all
five of these SIP PSD programs require
owners and operators of sources and
permitting authorities to conduct
permit-related PM, 5 analyses. We
propose to approve the 2007 Transport
SIP with respect to element (3) of CAA
section 110(a)(2)(D)(i) for the 1997 PM, s
NAAQS for these areas based on a
determination that these five SIP-
approved PSD programs implement the
1997 PM, s NAAQS. See TSD at 14, 15.

C. Evaluation of Measures To Prevent
Significant Deterioration for Greenhouse
Gases

Three Districts (Mendocino, North
Coast, and Northern Sonoma) were
subject to EPA’s recently promulgated
rule, Limitation of Approval of
Prevention of Significant Deterioration

Provisions Concerning Greenhouse Gas
Emitting-Sources in State
Implementation Plans (“PSD SIP
Narrowing Rule”) (75 FR 82536, Dec.
30, 2010). In the PSD SIP Narrowing
Rule, EPA withdrew its previous
approval of California’s PSD programs
for these three Districts to the extent
that the programs applied PSD permit
requirements to GHG emissions
increases from GHG-emitting sources
below the thresholds set in EPA’s June
3, 2010 Prevention of Significant
Deterioration and Title V Greenhouse
Gas Tailoring Rule (“Tailoring Rule”)
(75 FR 31514). California’s 2007
Transport SIP relies, in part, on the PSD
programs for Mendocino, North Coast,
and Northern Sonoma as of November
2007—which was before December 30,
2010, the effective date of the PSD SIP
Narrowing Rule—to satisfy element (3)
of CAA section 110(a)(2)(D)(i). On April
21, May 5, and May 9 of 2011,
respectively, Mendocino, Northern
Sonoma, and North Coast each
submitted letters clarifying that the 2007
Transport SIP should be read with
respect to CAA section 110(a)(2)(D)(i)(II)
to reflect each of their PSD programs as
they are currently Federally approved as
a result of the PSD SIP Narrowing Rule,
75 FR 82536 (Dec. 30, 2010).16 EPA
proposes, therefore, to fully approve the
2007 Transport SIP for Mendocino,
North Coast, and Northern Sonoma with
respect to element (3) of CAA section
110(a)(2)(D)().

In addition, Monterey has confirmed
that its SIP provides GHG PSD
permitting authority at thresholds
consistent with the Tailoring Rule. See
Monterey Bay Unified APCD, Rule 207
(as approved February 4, 2000, 65 FR
5433); see also letter dated July 28,
2010, from Richard Stedman, Monterey
Bay Unified APCD to Jared Blumenfeld,
EPA Region 9, re: “Implementation of
Greenhouse Gas Tailoring Rule.” We
propose, therefore, to fully approve the
2007 Transport SIP for Monterey with
respect to element (3) of CAA section
110(a)(2)(D)().

Finally, Sacramento was subject to
EPA’s recently promulgated rule,
Findings of Substantial Inadequacy and
SIP Call (“PSD GHG SIP Call”) (75 FR
77698, Dec. 13, 2010). In the PSD GHG
SIP Call, EPA determined that

16 See letter dated April 21, 2011, from
Christopher D. Brown, APCO, Mendocino County
AQMD, to Gerardo Rios, EPA Region 9, re:
“Clarification of the 2007 Transport SIP as it relates
to the PSD Program in Mendocino County”’; letter
dated May 5, 2011, from Barbara A. Lee, Northern
Sonoma APCD, to Gerardo Rios, EPA Region 9, re:
“Clarification of the CA Transport SIP submittal”;
letter dated May 9, 2011, from Richard Martin,
APCO, North Coast Unified AQMD, to Gerardo
Rios, EPA Region 9.
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Sacramento’s PSD program was
substantially inadequate because it did
not apply to GHG-emitting sources, and
established a deadline of January 31,
2011, for Sacramento to submit its
corrective SIP revision. Sacramento
submitted the corrective SIP revision on
January 28, 2011, and in a separate
action EPA has proposed to approve
that SIP revision. See 76 FR 28942 (May
19, 2011). We propose, therefore, to
fully approve the 2007 Transport SIP for
Sacramento with respect to element (3)
of CAA section 110(a)(2)(D)() if
Sacramento’s corrective SIP revision to
address GHG permitting requirements
receives final EPA approval.

All other areas in California are
subject to current Federal PSD
requirements for GHG emissions in 40
CFR 52.21. Because the California SIP
remains deficient for purposes of GHG
PSD requirements in these areas, we
propose to disapprove the 2007
Transport SIP with respect to element
(3) of CAA section 110(a)(2)(D)(i) for
these areas. Because these areas are
already subject to the Federal PSD
program, however, we propose to
determine that no further action is
required to address element (3) of CAA
section 110(a)(2)(D)(i) in these areas. See
TSD at 15, 16.

D. Conclusion Regarding Measures To
Prevent Significant Deterioration

Based on our review of the NNSR and
PSD programs that currently apply in
each of California’s 35 Districts, we
propose a limited approval and limited
disapproval of the 2007 Transport SIP
with respect to the requirement in CAA
section 110(a)(2)(D)(i) to prohibit
emissions of air pollutants which will
interfere with other States’ required
measures to prevent significant
deterioration of air quality for the 1997
8-hour ozone and 1997 PM, s NAAQS.

Specifically, we propose the following
actions with respect to element (3) of
CAA section 110(a)(2)(D)(i) for the 1997
8-hour ozone NAAQS. For nine
Districts 17 that are designated
nonattainment and classified under
subpart 2 of part D, title I of the CAA
and that have SIP-approved NNSR
programs meeting the approval criteria
discussed above, we propose to approve
the 2007 Transport SIP. For three
Districts 18 with nonattainment areas
classified under subpart 2 for which
NNSR SIP revisions are necessary to

17 Antelope Valley AQMD, Bay Area AQMD, El
Dorado APCD, Imperial County APCD, Mojave
Desert AQMD, San Joaquin Valley APCD, South
Coast District, Ventura County APCD, and Yolo-
Solano AQMD.

18 Placer County APCD, Feather River AQMD, and
Sacramento Metropolitan AQMD.

meet the approval criteria discussed
above, we propose to approve the 2007
Transport SIP if we finalize approval of
the required NNSR SIP revisions by our
July 10, 2011 deadline for final action
on element (3) of the 2007 Transport
SIP. Alternatively, for any of these
Districts for which we cannot approve
the required NNSR SIP revision by our
July 10, 2011 deadline, we propose to
disapprove the 2007 Transport SIP with
respect to element (3) of CAA section
110(a)(2)(D)(i) for the 1997 8-hour ozone
NAAQS and to promulgate a limited
NNSR FIP addressing the relevant
requirements.

For two Districts 19 with “former
subpart 1" nonattainment areas that
implement SIP-approved NNSR
programs meeting the approval criteria
discussed above, we propose to approve
the 2007 Transport SIP. For seven
Districts 20 with “former subpart 1”
nonattainment areas that do not yet
have SIP-approved NNSR programs, we
propose to disapprove the 2007
Transport SIP but to determine that
implementation of The Interpretative
Rule during this interim period pending
EPA’s final subpart 2 classifications of
these areas adequately addresses the
requirements of element (3) of CAA
section 110(a)(2)(D)(i) and, therefore,
discharges EPA’s obligation to
promulgate a FIP for these limited
purposes.

For Monterey, which is designated
unclassifiable/attainment and has a SIP-
approved PSD program meeting the
approval criteria discussed above, we
propose to approve the 2007 Transport
SIP. For two Districts 21 with
unclassifiable/attainment areas for
which we have recently approved PSD
SIP revisions meeting these
requirements by direct final rule, we
propose to approve the 2007 Transport
SIP. If, however, either of these direct
final rules is withdrawn and does not
become effective by our July 10, 2011
Consent Decree deadline for final action
on element (3) of the 2007 Transport
SIP, we propose to disapprove the 2007
Transport SIP for the relevant District
and to promulgate a limited PSD FIP for
that District based on the provisions of
40 CFR 52.21 identifying NOx as an
ozone precursor. EPA would retain
authority to implement the
requirements of 40 CFR 52.21 in the
relevant District, for NOx emission

19Eastern Kern APCD and San Diego County
APCD.

20 Amador County APCD, Butte County AQMD,
Calaveras County APCD, Feather River AQMD,
Northern Sierra AQMD, Mariposa County APCD,
and Tuolumne County APCD.

21 Mendocino County AQMD and Northern
Sonoma County APCD.

sources only, unless and until it
delegates such authority to the District.
For North Coast, we propose to
disapprove the 2007 Transport SIP and
to promulgate a limited PSD FIP for
NOx emission sources only, as
discussed above. For the rest of the
State, which is designated
unclassifiable/attainment for the 1997 8-
hour ozone NAAQS and subject to the
Federal PSD program in 40 CFR 52.21,
we propose to disapprove the 2007
Transport SIP but to determine that no
further action is required to address
element (3) of CAA section
110(a)(2)(D)(i) because EPA has already
promulgated a PSD FIP for these areas.

We propose the following actions
with respect to element (3) of CAA
section 110(a)(2)(D)(i) for the 1997 PM, 5
NAAQS. For two Districts 22 that are
designated nonattainment, we propose
to approve the 2007 Transport SIP based
on a determination that implementation
of The Interpretative Rule during the
SIP-development period adequately
addresses the requirements of element
(3) of CAA section 110(a)(2)(D)(i). For
five Districts 23 that are designated
unclassifiable/attainment and that have
SIP-approved PSD programs meeting the
approval criteria discussed above, we
propose to approve the 2007 Transport
SIP. For the rest of the State, which is
designated unclassifiable/attainment
and subject to the Federal PSD program
in 40 CFR 52.21, we propose to
disapprove the 2007 Transport SIP but
to determine that no further action is
required to address element (3) of CAA
section 110(a)(2)(D)(i) because EPA has
already promulgated a PSD FIP for these
areas.

Finally, with respect to PSD authority
to regulate GHGs, we propose to take the
following actions. For three Districts 24
that were subject to the PSD SIP
Narrowing Rule (75 FR 82536, Dec. 30,
2010), we propose to fully approve the
2007 Transport SIP with respect to
element (3) of CAA section
110(a)(2)(D)(i) based on the Districts’
letters clarifying that the 2007 Transport
SIP should be read with respect to CAA
section 110(a)(2)(D)(i)(II) to reflect each
of their PSD programs as they are
currently Federally approved as a result
of the PSD SIP Narrowing Rule. For
Monterey, which has confirmed that its
SIP provides GHG PSD permitting
authority at thresholds consistent with

22 San Joaquin Valley APCD and South Coast
AQMD (excluding Coachella Valley part).

23 Mendocino County AQMD, Monterey Bay
Unified AQMD, North Coast Unified AQMD,
Northern Sonoma County APCD, and Sacramento
Metropolitan AQMD.

24 Mendocino County AQMD, Monterey Bay
Unified AQMD, and North Coast Unified AQMD.
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the Tailoring Rule, we propose to fully
approve the 2007 Transport SIP with
respect to element (3) of CAA section
110(a)(2)(D)(i). For Sacramento, which
was subject to the PSD GHG SIP Call (75
FR 77698, Dec. 13, 2010), we propose to
fully approve the 2007 Transport SIP
with respect to element (3) of CAA
section 110(a)(2)(D)(i) if Sacramento’s
corrective SIP revision to address GHG
permitting requirements receives final
EPA approval. For all other areas in
California, which are subject to the
Federal PSD program in 40 CFR 52.21,
we propose to disapprove the 2007
Transport SIP but to determine that no
further action is required to address
element (3) of CAA section
110(a)(2)(D)(i) because EPA has already
promulgated a PSD FIP for these areas.
For a more detailed discussion of each
of these proposed actions, see our TSD.

IV. Proposed Action

As authorized in CAA sections
110(k)(3) and 301(a), EPA is proposing
a limited approval and limited
disapproval of the 2007 Transport SIP
with respect to the requirement in CAA
section 110(a)(2)(D)(i) to prohibit
emissions of air pollutants in amounts
which will interfere with any other
State’s measures required under title I,
part C of the CAA to prevent significant
deterioration of air quality. CARB
submitted the 2007 Transport SIP on
November 17, 2007, to address the
requirements of CAA section
110(a)(2)(D)(i) for the 1997 8-hour ozone
and 1997 PM, s NAAQS. Specifically,
for those Districts in California that
implement SIP-approved PSD or NNSR
permit programs meeting the approval
criteria discussed above, EPA is
proposing to approve the 2007
Transport SIP with respect to element
(3) of CAA section 110(a)(2)(D)(i). For
those Districts in California with SIP-
approved PSD or NNSR permit
programs that do not meet the approval
criteria discussed above, or that are
subject to the Federal PSD program in
40 CFR 52.21, EPA is simultaneously
proposing to disapprove the 2007
Transport SIP with respect to element
(3) of CAA section 110(a)(2)(D)(i) and to
promulgate limited FIPs as appropriate.

Under section 179(a) of the CAA, final
disapproval of a submittal that
addresses a requirement of part D, title
I of the CAA (CAA sections 171-193) or
is required in response to a finding of
substantial inadequacy as described in
CAA section 110(k)(5) (SIP Call) starts a
sanctions clock. The 2007 Transport SIP
was not submitted to meet either of
these requirements. Therefore, if we
take final action to disapprove this
submittal, no sanctions will be

triggered. Disapproval of a required SIP
revision also triggers the requirement
under CAA section 110(c) that EPA
promulgate a FIP no later than 2 years
from the date of the disapproval unless
the State corrects the deficiency, and the
Administrator approves the plan or plan
revision before the Administrator
promulgates such FIP. For any District
in California for which we finalize a
disapproval of the 2007 Transport SIP,
EPA intends to simultaneously
promulgate a limited PSD or NNSR FIP,
as discussed in this proposal, unless the
relevant area is already subject to the
Federal PSD program in 40 CFR 52.21.

This proposed action does not apply
to the remaining three elements of CAA
section 110(a)(2)(D)(i) regarding
significant contribution to
nonattainment in any other State,
interference with maintenance in any
other State, and interference with
measures required to protect visibility
in any other State. In separate actions,
EPA has fully approved the 2007
Transport SIP for purposes of these
three additional elements of CAA
section 110(a)(2)(D)(i). See Final Rule
signed May 9, 2011, “‘Approval and
Promulgation of Air Quality
Implementation Plans; State of
California; Regional Haze State
Implementation Plan and Interstate
Transport Plan; Interference with
Visibility Requirement”’; Final Rule
signed May 10, 2011, “Approval and
Promulgation of Implementation Plans;
State of California; Interstate Transport
of Pollution; Significant Contribution to
Nonattainment and Interference with
Maintenance Requirements.”

EPA is soliciting public comments on
this proposal and will accept comments
until the date noted in the DATES section
above.

V. Statutory and Executive Order
Reviews

A. Executive Order 12866, Regulatory
Planning and Review

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order 12866,
entitled ‘“Regulatory Planning and
Review.”

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. Burden is
defined at 5 CFR 1320.3(b).

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any

rule subject to notice and comment
rulemaking requirements under the
Administrative Procedures Act or
another statute unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions.

For purposes of assessing the impacts
of this proposal on small entities, small
entity is defined as: (1) A small business
that is a small industrial entity as
defined in the U.S. Small Business
Administration (SBA) size standards
(See 13 CFR 121.201); (2) a small
governmental jurisdiction that is a
government of a city, county, town,
school district, or special district with a
population of less than 50,000; or (3) a
small organization that is any not-for-
profit enterprise that is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of this proposed rule on small
entities, I certify that this action will not
have a significant economic impact on
a substantial number of small entities.
Although this rule may eventually lead
to Federal permitting requirements for a
handful of sources, EPA believes that in
such an event, there will not be a
significant economic impact on the
potentially affected sources and that any
such impacts would not affect a
substantial number of sources,
regardless of size. In this proposal, EPA
is not proposing any requirements
beyond those with which existing
sources are already required to comply.

In the case of Mendocino and
Northern Sonoma, EPA has already
separately approved, by direct final rule,
the SIP revisions necessary to make
NOx a precursor for ozone under the
SIP-approved PSD program. For these
areas, EPA is only proposing a narrow
FIP to take effect in the event that EPA
receives adverse comment that require
additional notice and comment
rulemaking to take final action on those
SIP submissions. In this action, EPA is
proposing a FIP that would effectively
only impose a Federal requirement that
sources in these districts must already
meet pursuant to existing state or local
requirements. For this reason, EPA does
not anticipate that such sources would
be subject to any additional burden as
a result of such a FIP and we expect that
if there is any such burden, it would be
minimal. Accordingly, EPA does not
believe that such a FIP would have a
significant economic impact on any
sources in these areas, regardless of size.

In the case of North Coast, EPA has
not yet proposed to approve the SIP
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revision necessary to make NOx a
precursor for ozone in the context of
PSD permitting. For this area, EPA is
likewise only proposing a narrow FIP to
fill the gap with respect to requiring
PSD permits to address NOx as a
precursor for ozone. To EPA’s
knowledge, in the past ten years there
have been no major sources or major
modifications in this area subject to PSD
permitting requirements for NOx
emissions. EPA does not anticipate that
there will be additional sources that
would require such a permit in the
future, and EPA is not required to
analyze theoretical future impacts. It
would be speculative to estimate
potential impacts on sources based
solely on theoretical future sources.
Based on this fact, EPA does not believe
that such a FIP would have an impact
on a substantial number of sources,
regardless of size.

EPA is also proposing a FIP for the
Feather River, Placer, and Sacramento
areas, to take effect in the event that
EPA is not able to finalize its proposed
approval of SIP submissions for these
areas with respect to the nonattainment
NSR permitting requirements for ozone.
The affected sources in these three areas
are already required to meet essentially
the same applicable requirements under
state or local regulations contained
within the SIP submissions that EPA
has proposed to approve, even if EPA
were not to finalize the approval of such
regulations into the SIPs for these areas.
Because the sources are already required
to comply with the same substantive
requirements by existing regulatory
regimes, the proposed FIPs would not
impose an additional burden. Thus, in
these circumstances, EPA believes that
were it to impose such a FIP on any of
these areas in the final action on this
proposal, it would not impose a
significant economic impact on any
source, regardless of size.

We continue to be interested in the
potential impacts of the proposed rule
on small entities and welcome
comments on issues related to such
impacts.

D. Unfunded Mandates Reform Act

Under sections 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or Tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under section
205, EPA must select the most cost-
effective and least burdensome

alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the approval
action proposed does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or Tribal
governments in the aggregate, or to the
private sector. This Federal action
proposes to approve pre-existing
requirements under State or local law,
and imposes no new requirements.
Accordingly, no additional costs to
State, local, or Tribal governments, or to
the private sector, result from this
action.

E. Executive Order 13132, Federalism

Federalism (64 FR 43255, August 10,
1999) revokes and replaces Executive
Orders 12612 (Federalism) and 12875
(Enhancing the Intergovernmental
Partnership). Executive Order 13132
requires EPA to develop an accountable
process to ensure ‘“meaningful and
timely input by State and local officials
in the development of regulatory
policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
merely approves a State rule

implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. Thus, the requirements of
section 6 of the Executive Order do not
apply to this rule.

F. Executive Order 13175, Coordination
With Indian Tribal Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments’ (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This proposed rule does
not have Tribal implications, as
specified in Executive Order 13175. It
will not have substantial direct effects
on Tribal governments, on the
relationship between the Federal
government and Indian Tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian Tribes. Thus,
Executive Order 13175 does not apply
to this rule.

EPA specifically solicits additional
comment on this proposed rule from
Tribal officials.

G. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets Executive Order 13045
(62 FR 19885, April 23, 1997) as
applying only to those regulatory
actions that concern health or safety
risks, such that the analysis required
under section 5-501 of the Executive
Order has the potential to influence the
regulation. This rule is not subject to
Executive Order 13045, because it
approves a State rule implementing a
Federal standard.

H. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) because it is
not a significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing a new
regulation. To comply with NTTAA,
EPA must consider and use ‘“voluntary
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consensus standards’ (VCS) if available
and applicable when developing
programs and policies unless doing so
would be inconsistent with applicable
law or otherwise impractical.

The EPA believes that VCS are
inapplicable to this action. Today’s
action does not require the public to
perform activities conducive to the use
of VCS.

List of Subjects in 40 CFR Part 52

Air pollution control, Environmental
protection, Intergovernmental relations,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: May 20, 2011.
Keith Takata,
Acting Regional Administrator, Region IX.

Title 40, chapter I, of the Code of
Federal Regulations is proposed to be
amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart F—California

2. Section 52.233 is amended by
adding paragraph (h) to read as follows:

§52.233 Review of new sources and
modifications.
* * * * *

(h) Regulation for review of major
stationary sources and major
modifications for nitrogen oxides. (1)
Upon the effective date of this
regulation, the requirements of this
paragraph are applicable to any source
under the jurisdiction of the APCDs
listed below that is a major stationary
source or major modification for
nitrogen oxides in a “serious” ozone
nonattainment area under 40 CFR part
51, Appendix S, and that is not
otherwise subject to new source review
under the applicable SIP for the area.

(i) Feather River AQMD.

(ii) Placer County APCD.

(iii) Sacramento Metropolitan AQMD.

(2) Except for a major stationary
source that is subject to new source
review under the applicable SIP for the
area, no owner or operator shall
commence construction of a new
stationary source that emits or has the
potential to emit 50 tons per year or
more of nitrogen oxides, without first
obtaining approval from the
Administrator.

(3) Except for a major modification
that is subject to new source review
under the applicable SIP for the area, no

owner or operator shall commence
construction of a modification to an
existing stationary source that results in
a net emissions increase of 25 tons per
year or more of nitrogen oxides, without
first obtaining approval from the
Administrator.

(4) For any major stationary source or
major modification subject to this
paragraph in accordance with the
emission thresholds identified in
paragraphs (h)(2) and (3) of this section,
the Administrator shall approve the
construction of such source or
modification if the owner or operator
demonstrates that construction of such
source or modification satisfies the
requirements of Sacramento
Metropolitan AQMD Rule 202, as
approved on June 19, 1985 (50 FR
25417).

* * * * *

3. Section 52.270 is amended by
adding paragraphs (b)(2)(iv), (b)(3)(iv),
and (b)(4)(iv) to read as follows:

§52.270 Significant deterioration of air
quality.
* * * * *

(b) R

(2) * % %

(iv) Those projects which are major
stationary sources or major
modifications for nitrogen oxides as
precursors to ozone under §52.21.

(3) * * %

(iv) Those projects which are major
stationary sources or major
modifications for nitrogen oxides as
precursors to ozone under §52.21.

(4) L

(iv) Those projects which are major
stationary sources or major
modifications for nitrogen oxides as
precursors to ozone under §52.21.

[FR Doc. 2011-13397 Filed 5-27-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 141

[FRL-9313-3]

Public Meeting: Preliminary Regulatory

Determinations for the Third
Contaminant Candidate List (CCL 3)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Announcement of meeting.

SUMMARY: The 1996 Safe Drinking Water
Act Amendments require the EPA to
determine every five years, whether to
regulate at least five contaminants from
the current Contaminant Candidate List
(CCL) with a national primary drinking

water regulation. The process of making
decisions about whether to regulate any
of the unregulated contaminants on the
CCL is called Regulatory
Determinations. On October 8, 2009,
EPA published the third Contaminant
Candidate List (CCL 3) containing 116
unregulated contaminants. The Agency
is currently in the preliminary process
of deciding whether to regulate at least
five CCL 3 contaminants (i.e.,
Regulatory Determinations 3). The
purpose of this notice is to announce
that EPA will be hosting a public
stakeholder meeting on June 16, 2011,
from 1 p.m. to 5 p.m., to discuss and
obtain input on EPA’s process for
Regulatory Determination 3 along with
the contaminants and the technical
information that the Agency is
considering. EPA expects to publish the
preliminary regulatory determinations
for at least five CCL 3 contaminants in
mid-2012 and final regulatory
determinations by August 2013.

DATES: The public meeting will be held
in the Washington, DC metropolitan
area on Thursday, June 16, 2011, from
1 p.m. to 5 p.m., Eastern Daylight
Savings Time. Participants will be
notified of the specific meeting room
upon confirmation of registration.

FOR FURTHER INFORMATION CONTACT: For
technical inquiries regarding EPA’s
Regulatory Determinations for
contaminants on CCL 3 contact: Mr.
Zeno Bain at (202) 564-5970 or by e-
mail: bain.zeno@epa.gov. For additional
information about the drinking water
Contaminant Candidate List and the
Regulatory Determinations process,
please visit: http://water.epa.gov/
scitech/drinkingwater/dws/ccl/
index.cfm. Additional information on
these and other EPA activities under the
Safe Drinking Water Act is also
available at the Safe Drinking Water
Hotline at (800) 426—4791.
SUPPLEMENTARY INFORMATION:
Registration: Individuals planning to
attend the Stakeholder Meeting must
register for the meeting by contacting
Melissa Simic at (202) 564—7722 or by
sending an e-mail to
simic.melissa@epa.gov no later than
Wednesday, June 8, 2011. There is no
charge for attending the meeting but
seats are limited, so register as soon as
possible. Please note that attendees will
be required to pass through security
checks at the front desk and obtain a
visitor’s badge. Pre-registration for this
meeting will help us facilitate your
check-in.

Special Accommodations: The
meeting will be held in a building
which is accessible to persons using
wheel chairs or scooters. For


http://water.epa.gov/scitech/drinkingwater/dws/ccl/index.cfm
http://water.epa.gov/scitech/drinkingwater/dws/ccl/index.cfm
http://water.epa.gov/scitech/drinkingwater/dws/ccl/index.cfm
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information on access or
accommodations for individuals with
disabilities, please contact Melissa
Simic at (202) 564—7722 or by e-mail at
simic.melissa@epa.gov. Please allow at
least five business days prior to the
meeting to give EPA time to process
your request.

Dated: May 24, 2011.
Eric M. Bissonette,

Acting Director, Office of Ground Water and
Drinking Water.

[FR Doc. 2011-13404 Filed 5-27-11; 8:45 am]
BILLING CODE 6560-50—-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary

45 CFR Part 170
RIN 0991-AB77

Permanent Certification Program for
Health Information Technology;
Revisions to ONC-Approved
Accreditor Processes

AGENCY: Office of the National
Coordinator for Health Information
Technology (ONC), Department of
Health and Human Services.
ACTION: Proposed rule.

SUMMARY: Under the authority granted
to the National Coordinator for Health
Information Technology (the National
Coordinator) by section 3001(c)(5) of the
Public Health Service Act (PHSA) as
added by the Health Information
Technology for Economic and Clinical
Health (HITECH) Act, this rule proposes
a process for addressing instances where
the ONC-Approved Accreditor (ONC—
AA) engages in improper conduct or
does not perform its responsibilities
under the permanent certification
program. This rule also proposes to
address the status of ONC-Authorized
Certification Bodies (ONC-ACBSs) in
instances where there may be a change
in the accreditation organization serving
as the ONC—-AA and clarifies the
responsibilities of the new ONC-AA.
DATES: To be assured consideration,
written or electronic comments must be
received at one of the addresses
provided below, no later than 5 p.m. on
August 1, 2011.

ADDRESSES: Because of staff and
resource limitations, we cannot accept
comments by facsimile (FAX)
transmission. You may submit
comments, identified by RIN 0991—
AB77, by any of the following methods
(please do not submit duplicate
comments).

e Federal eRulemaking Portal: Follow
the instructions for submitting
comments. Attachments should be in
Microsoft Word or Excel, Adobe PDF;
however, we prefer Microsoft Word.
http://www.regulations.gov.

® Regular, Express, or Overnight Mail:
Department of Health and Human
Services, Office of the National
Coordinator for Health Information
Technology, Attention: Revisions to
ONC-AA Processes Proposed Rule,
Hubert H. Humphrey Building, Suite
729D, 200 Independence Ave., SW.,
Washington, DC 20201. Please submit
one original and two copies.

e Hand Delivery or Courier: Office of
the National Coordinator for Health
Information Technology, Attention:
Revisions to ONG—AA Processes
Proposed Rule, Hubert H. Humphrey
Building, Suite 729D, 200 Independence
Ave., SW., Washington, DC 20201.
Please submit one original and two
copies. (Because access to the interior of
the Hubert H. Humphrey Building is not
readily available to persons without
Federal government identification,
commenters are encouraged to leave
their comments in the mail drop slots
located in the main lobby of the
building.)

Inspection of Public Comments: All
comments received before the close of
the comment period will be available for
public inspection, including any
personally identifiable or confidential
business information that is included in
a comment. Please do not include
anything in your comment submission
that you do not wish to share with the
general public. Such information
includes, but is not limited to: a
person’s social security number; date of
birth; driver’s license number; state
identification number or foreign country
equivalent; passport number; financial
account number; credit or debit card
number; any personal health
information; or any business
information that could be considered to
be proprietary. We will post all
comments received before the close of
the comment period at http://
www.regulations.gov.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov or the Department
of Health and Human Services, Office of
the National Coordinator for Health
Information Technology, Hubert H.
Humphrey Building, Suite 729D, 200
Independence Ave., SW., Washington,
DC 20201 (call ahead to the contact
listed below to arrange for inspection).

FOR FURTHER INFORMATION CONTACT:
Steven Posnack, Director, Federal Policy

Division, Office of Policy and Planning,
Office of the National Coordinator for
Health Information Technology, 202—
690-7151.

SUPPLEMENTARY INFORMATION:

Acronyms

EHR Electronic Health Record

HHS Department of Health and Human
Services

HIT Health Information Technology

HITECH Health Information Technology for
Economic and Clinical Health

ONC Office of the National Coordinator for
Health Information Technology

ONC-AA ONC-Approved Accreditor

ONC-ACB ONC-Authorized Certification
Body

ONC-ATCB ONC-Authorized Testing and
Certification Body

PHSA Public Health Service Act

RFA Regulatory Flexibility Act

SBA Small Business Administration
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I. Background

[If you choose to comment on the
background section, please include at
the beginning of your comment the
caption ‘“Background” and any
additional information to clearly
identify the information about which
you are commenting. ]

A. Statutory Basis for the Permanent
Certification Program

The Health Information Technology
for Economic and Clinical Health
(HITECH) Act, Title XIII of Division A
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and Title IV of Division B of the
American Recovery and Reinvestment
Act of 2009 (ARRA) (Pub. L. 111-5),
amended the Public Health Service Act
(PHSA) to add a new ““Title XXX—
Health Information Technology and
Quality.” Section 3001(c)(5) of the
PHSA, as added by section 13101 of the
HITECH Act, provides the National
Coordinator for Health Information
Technology (National Coordinator) with
the authority to establish a certification
program or programs for the voluntary
certification of health information
technology (HIT). Specifically, section
3001(c)(5)(A) states that the “National
Coordinator, in consultation with the
Director of the National Institute of
Standards and Technology, shall keep
or recognize a program or programs for
the voluntary certification of health
information technology as being in
compliance with applicable certification
criteria adopted under [section 3004 of
the PHSA].”

B. Regulatory Background of the
Permanent Certification Program

1. Initial Set of Standards,
Implementation Specifications, and
Certification Criteria Interim Final and
Final Rules

In accordance with section 3004(b)(1)
of the PHSA, the Secretary issued an
interim final rule with request for
comments entitled ‘“Health Information
Technology: Initial Set of Standards,
Implementation Specifications, and
Certification Criteria for Electronic
Health Record Technology” (75 FR
2014, Jan. 13, 2010) (the “HIT Standards
and Certification Criteria interim final
rule”), which adopted an initial set of
standards, implementation
specifications, and certification criteria.
After consideration of the public
comments received on the interim final
rule, a final rule was issued to complete
the adoption of the initial set of
standards, implementation
specifications, and certification criteria
and realign them with the final
objectives and measures established for
meaningful use Stage 1. Health
Information Technology: Initial Set of
Standards, Implementation
Specifications, and Certification Criteria
for Electronic Health Record
Technology; Final Rule, 75 FR 44590
(July 28, 2010) (the “HIT Standards and
Certification Criteria final rule’’). On
October 13, 2010, an interim final rule
was issued to remove certain
implementation specifications related to
public health surveillance that had been
previously adopted in the HIT
Standards and Certification Criteria
final rule (75 FR 62686).

The standards, implementation
specifications, and certification criteria
adopted by the Secretary establish the
capabilities that Certified Electronic
Health Record (EHR) Technology must
include in order to, at a minimum,
support the achievement of meaningful
use Stage 1 by eligible professionals and
eligible hospitals * under the Medicare
and Medicaid EHR Incentive Programs.

2. Medicare and Medicaid EHR
Incentive Programs Proposed and Final
Rules

Associated with the HIT Standards
and Certification Criteria interim final
rule, CMS concurrently published in the
Federal Register (75 FR 1844, Jan. 13,
2010) the Medicare and Medicaid EHR
Incentive Programs proposed rule. The
rule proposed a definition for Stage 1
meaningful use of Certified EHR
Technology and regulations associated
with the incentive payments made
available under Division B, Title IV of
the HITECH Act.

Subsequently, CMS published a final
rule for the Medicare and Medicaid EHR
Incentive Programs in the Federal
Register (75 FR 44314) on July 28, 2010
(the “Medicare and Medicaid EHR
Incentive Programs final rule”),
simultaneously with the publication of
the HIT Standards and Certification
Criteria final rule. The final rule
published by CMS established the
objectives and associated measures that
eligible professionals and eligible
hospitals must satisfy in order to
demonstrate “meaningful use” during
Stage 1.

3. HIT Certification Programs Proposed
Rule and the Temporary and Permanent
Certification Programs Final Rules

Based on the authority provided in
section 3001(c)(5) of the PHSA, we
proposed both a temporary and
permanent certification program for HIT
in a notice of proposed rulemaking
entitled “Proposed Establishment of
Certification Programs for Health
Information Technology” (75 FR 11328,
Mar. 10, 2010). We proposed to use the
certification programs for the purposes
of testing and certifying HIT and
specified the processes the National
Coordinator would follow to authorize
organizations to perform the testing
and/or certification of HIT. Notably, we
issued two final rules to implement our
proposals. On June 24, 2010, a final rule
was published in the Federal Register
(75 FR 36158) to establish a temporary
certification program (the “Temporary

1References to “eligible hospitals” in this rule
shall mean “eligible hospitals and/or critical access
hospitals, as defined in 42 CFR 495.4” unless
otherwise indicated.

Certification Program final rule”). On
January 7, 2011, a final rule was
published in the Federal Register (76
FR 1262) to establish the permanent
certification program (the ‘Permanent
Certification Program final rule”). The
permanent certification program will
eventually replace the temporary
certification program, which will sunset
on December 31, 2011, or on a
subsequent date if the permanent
certification program is not fully
constituted at that time.

EHR technology that is tested and
certified through the certification
programs currently must be tested and
certified in accordance with all
applicable certification criteria adopted
by the Secretary under section
3004(b)(1) of the PHSA and could
potentially be used to satisfy the
definition of Certified EHR Technology.
Eligible professionals and eligible
hospitals that successfully demonstrate
meaningful use of Certified EHR
Technology may receive incentive
payments under the Medicare and
Medicaid EHR Incentive Programs.

C. Overview of the Permanent
Certification Program

Key facets of the permanent
certification program are summarized as
follows. The permanent certification
program provides a process by which an
organization or organizations may
become an Office of the National
Coordinator for Health Information
Technology-Authorized Certification
Body (ONC-ACB) authorized by the
National Coordinator to perform the
certification of Complete EHRs and/or
EHR Modules. ONC-ACBs may also be
authorized under the permanent
certification program to perform the
certification of other types of HIT in the
event that applicable certification
criteria are adopted by the Secretary. We
note, however, that the certification of
Complete EHRs, EHR Modules, or
potentially other types of HIT under the
permanent certification program would
not constitute a replacement or
substitution for other Federal
requirements that may be applicable.

An organization that seeks to become
an ONC-ACB must, among other
requirements, successfully obtain
accreditation from the accreditation
organization that has been approved by
the National Coordinator as the ONC—
Approved Accreditor (ONC-AA). Only
one accreditation organization at a time
may be approved to serve as the ONC—
AA. An accreditation organization that
wishes to be considered for ONC-AA
status must submit a written request to
the National Coordinator during the
specified submission period and
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include certain information to
demonstrate its ability to serve as the
ONC-AA. The National Coordinator
will determine which accreditation
organization is best qualified to serve as
the ONC—-AA, and the organization that
is approved on a final basis will be
expected to serve a three-year term. The
ONC-AA must fulfill certain on-going
responsibilities for the permanent
certification program, which include:
maintaining conformance with ISO/IEC
17011:2004 (ISO 17011); in accrediting
certification bodies, verifying that they
conform to ISO/IEC Guide 65:1996
(Guide 65) at a minimum; and
performing certain activities related to
surveillance that will be conducted by
ONC-ACBs.

The National Coordinator will accept
applications for ONC—-ACB status at any
time, which must include the type of
authorization sought, general
identifying information, documentation
that confirms that the applicant has
been accredited by the ONC-AA, and an
executed agreement that it will adhere
to the Principles of Proper Conduct for
ONC-ACBs. ONC-ACBs will be
required to remain in good standing by,
among other things, adhering to the
Principles of Proper Conduct for ONC—
ACBs, which include a requirement that
an ONC-ACB must maintain its
accreditation that was granted by the
ONC-AA. An ONC-ACB’s status will
expire in three years, unless its status is
renewed. The National Coordinator may
revoke an ONC—-ACB’s status and/or
suspend an ONC-ACB’s operations
under permanent certification program,
based on Type-1 and Type-2 violations.

Testing and certification under the
permanent certification program is
expected to begin on January 1, 2012, or
upon a subsequent date when the
National Coordinator determines that
the permanent certification program is
fully constituted. The permanent
certification program has no anticipated
sunset date.

II. Provisions of the Proposed Rule

[If you choose to comment on the
provisions of the proposed rule section,
please include at the beginning of your
comment the section title to which your
comments apply and any additional
information to clearly identify the
proposals about which you are
commenting.]

A. Removal of the ONC-AA for
Improper Conduct or Failure To Perform
Its Responsibilities

In the proposed rule to establish the
temporary and permanent certification
programs (75 FR 11328), we did not
propose a formal process for the

National Coordinator to remove or take
other corrective action against an
accreditation organization serving as the
ONC-AA based on misconduct or
failure to perform its responsibilities.
We did propose and finalize a process
through which the National Coordinator
could revoke the status and/or suspend
the operations of an ONC—Authorized
Testing and Certification Body (ONC—
ATCB) under the temporary certification
program and an ONC-ACB under the
permanent certification program. Some
of the comments we received asked how
we would address concerns with an
ONC-AA’s operations and remove or
replace an ineffective ONC-AA. We
responded to those comments in the
Permanent Certification Program final
rule (76 FR 1269) by stating our
intentions to issue a notice of proposed
rulemaking that would address
improper conduct by an ONC-AA, the
potential consequences for engaging in
such conduct, and a process by which
the National Coordinator may take
“corrective action” against an ONGC-AA.
We recognized that an ONC-AA has
significant responsibilities under the
permanent certification program that are
inextricably linked to the success of the
program. We believe that a removal
process, similar to the revocation and
suspension processes we have
established for ONC-ATCBs under the
temporary certification program and
ONC-ACBs under the permanent
certification program, would protect the
integrity of the permanent certification
program and maintain public
confidence in the program by removing
an ONC-AA that engages in misconduct
or fails to satisfy its performance
obligations under the program.

To address improper conduct by the
ONC-AA or its failure to perform its
responsibilities under the permanent
certification program, we are proposing
a process for removing the ONC-AA
that is similar to the process established
in the Permanent Certification Program
final rule for suspending and/or
revoking an ONC-ACB’s status. We
propose that the National Coordinator
may remove the ONC—AA under the
permanent certification program based
on either a conduct or performance
violation by the ONC-AA. We describe
these violations and the removal process
below and in the provisions of proposed
§170.575. We welcome comments on
our proposals discussed below.

1. Conduct Violations

The types of violations we would
consider conduct violations include
violations of law or permanent
certification program policies that
threaten or significantly undermine the

integrity of the permanent certification
program. Conduct violations would
include, but are not limited to, false,
fraudulent, or abusive activities that
affect: the permanent certification
program; a program administered by the
Department of Health and Human
Services (HHS); or any program
administered by the Federal
government. These violations could
jeopardize the integrity of the
permanent certification program and
would include examples such as: the
ONC-AA, or a principal employee,
owner, or agent of the ONC-AA, being
charged with or convicted of fraud,
embezzlement or extortion, or of
violating similar Federal or State
securities laws while participating in
the permanent certification program;
falsifying accreditations; or
withholding, destroying, or altering
information that would indicate false or
fraudulent activity had occurred within
the permanent certification program.

For the public to maintain faith in the
integrity of permanent certification
program, the program’s participants
must properly fulfill their
responsibilities. Therefore, we propose
that if the National Coordinator has
reliable evidence that the ONC-AA
committed one or more conduct
violations, the National Coordinator
may issue the ONC-AA a notice
proposing to remove it as the ONC-AA
under the permanent certification
program.

2. Performance Violations

The types of violations we would
consider performance violations include
the ONC—-AA failing to properly fulfill
one or more of its responsibilities
specified in § 170.503(e). These
responsibilities include: maintaining
conformance with ISO 17011; in
accrediting certification bodies,
verifying conformance to, at a
minimum, Guide 65 and ensuring the
surveillance approaches used by ONC-
ACBs include the use of consistent,
objective, valid, and reliable methods;
verifying that ONC—ACBs are
performing surveillance in accordance
with their respective annual plans; and
reviewing ONC-ACB surveillance
results to determine if the results
indicate any substantive non-
conformance by the ONC-ACBs with
the conditions of their respective
accreditations.

Opportunities to assess an ONC-AA’s
performance of its responsibilities will
be available at certain junctures during
the permanent certification program. As
an example in the Permanent
Certification Program final rule (76 FR
1270), we noted that the Principles of
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Proper Conduct for ONG-ACBs require
ONC-ACBs to submit annual
surveillance plans and to annually
report surveillance results to the
National Coordinator. Our review of an
ONC-ACB’s surveillance results should
give an indication of whether the ONC-
AA is performing its responsibilities to
review ONC-ACB surveillance results
and verify that ONC—ACBs are
performing surveillance in accordance
with their surveillance plans. We also
noted that we expect that our review
and analysis of surveillance plans and
results will not only include feedback
from the ONC-ACBs but also feedback
from the ONC-AA. The ONC-AA
feedback will provide us with
additional information on the ONC-
AA’s performance of its responsibilities
to monitor and review ONC-ACBs’
surveillance activities.

The National Coordinator could
obtain information about the ONC-AA
from other sources as well. For example,
we could potentially receive
information from an organization that
sought accreditation by the ONC-AA
and was denied, or from an ONC-ACB
that had its accreditation withdrawn by
the ONC-AA. Such information could
provide reliable evidence that the ONC—
AA was not in compliance with ISO
17011, as required by § 170.503(e)(1).
For example, section 7 (Accreditation
process) of ISO 17011 requires the
ONC-AA to establish a proper
assessment process for accrediting
conformance assessment bodies (i.e.,
certification bodies or ONG-ACBs),
which includes establishing procedures
to address appeals by such bodies.
Information from a certification body
that sought accreditation or an ONC—
ACB could indicate whether the ONC—
AA had a sufficient assessment or
appeals processes in place. We propose
that if the National Coordinator obtains
reliable evidence from fact-gathering,
requesting information from the ONC—
AA, contacting the ONC-AA’s
customer(s), and/or complaints that the
ONC-AA is not properly performing its
responsibilities under § 170.503(e), the
National Coordinator would notify the
ONC-AA of an alleged performance
violation. The notification would
include all pertinent information
regarding the National Coordinator’s
assessment. Unless otherwise specified
by the National Coordinator, the ONC—
AA would be permitted up to 30 days
from the date it is notified about the
alleged performance violation(s) to
submit a written response and any
accompanying documentation that
could demonstrate no violation(s)
occurred or validate that violation(s)

occurred and were corrected. If the
ONC-AA fails to submit a response to
the National Coordinator within 30
days, the National Coordinator may
issue the ONC—-AA a notice proposing to
remove it as the ONC-AA under the
permanent certification program.

If the ONC-AA submits a response,
the National Coordinator would be
permitted up to 60 days to evaluate the
ONC-AA’s response (and request
additional information, if necessary). If
the National Coordinator determines
that the ONC-AA did not commit a
performance violation, or may have
committed a performance violation but
satisfactorily corrected any violation(s)
that may have occurred, a memo will be
issued to the ONC—-AA to confirm this
determination. If the National
Coordinator determines that the ONC—
AA’s response is insufficient and that a
performance violation had occurred and
had not been adequately corrected, then
the National Coordinator may propose
to remove the ONC-AA.

3. Proposed Removal of the ONG-AA

Under our removal process, the
National Coordinator may propose the
removal of the ONC-AA for alleged
conduct violations and for failing to
respond to, or satisfactorily address, a
notification related to a performance
violation. Based on our assessment, the
option to propose removal is more
appropriate than the option to suspend
the ONC—-AA’s activities under the
permanent certification program. Any
form of suspension would prevent the
ONC-AA from performing its
responsibilities under § 170.503(e),
which would not benefit the permanent
certification program because these
ongoing responsibilities are an integral
part of the program. We welcome
comments on these options and whether
certain circumstances may warrant the
suspension of the ONC-AA.

4. Opportunity To Respond to a
Proposed Removal Notice

If the National Coordinator issues a
proposed removal notice to the ONC-
AA, we propose that the ONC-AA must
respond within 20 days of receipt of the
removal notice in order to contest the
proposed removal and must provide
sufficient documentation to support its
explanation for why it should not be
removed. Upon receipt of the ONC-
AA’s response to a proposed removal
notice, the National Coordinator would
be permitted up to 60 days to review the
information submitted by the ONC-AA
and make a decision.

During the time period provided for
the ONC-AA to respond to the proposed
removal notice and the National

Coordinator’s review period, we would
expect that the ONC-AA would
continue to perform its responsibilities
under the permanent certification
program and propose that the National
Coordinator would consider the ONC—
AA’s performance of its duties during
this timeframe as a factor in reaching
any final decision to remove the ONC-
AA. We welcome comments on this
proposal and whether it would be more
appropriate for the National Coordinator
to proceed in a different manner,
including providing less time for the
ONC-AA to respond to a proposed
removal notice based on a conduct
violation.

5. Removal of the ONC-AA

According to our proposal, the ONC—
AA may be removed by the National
Coordinator if it is determined that
removal is appropriate after considering
the information provided by the ONC-
AA in response to the proposed removal
notice or if the ONC—AA does not
respond to a proposed removal notice
within the specified timeframe. We
propose that a decision to remove the
ONC-AA would be final and would not
be subject to further review unless the
National Coordinator chooses to
reconsider the removal.

If the National Coordinator
determines that the ONC-AA should
not be removed, the National
Coordinator would notify the ONC-AA
in writing to express this determination.

6. Extent and Duration of Removal
Under the Permanent Certification
Program

We propose that the removal of the
ONC-AA would become effective upon
the date specified in the removal notice
and that the affected accreditation
organization would be required to cease
all activities under the permanent
certification program, including
accepting new requests for accreditation
associated with the permanent
certification program. We propose that
an accreditation organization that has
been removed as the ONC-AA will be
prohibited from being considered for
ONC-AA status for a period of 1 year
from the effective date of removal.
Violation(s) committed by the
accreditation organization serving as the
ONC-AA that result in its removal
demonstrate that it cannot conduct itself
properly or perform its responsibilities
under the permanent certification
program. Accordingly, we believe that if
an accreditation organization has its
ONC-AA status removed, it would be
inappropriate to permit the
accreditation organization to
immediately reapply to become the
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ONC-AA. We therefore propose a 1-year
waiting period to prevent the affected
accreditation organization from being
considered when ONC goes through the
process in § 170.503 to approve its
replacement. We request public
comment on alternatives for the
treatment of an accreditation
organization that is removed as the
ONC-AA under the permanent
certification program.

B. Effects of Removing and/or Replacing
the ONC-AA

1. ONC-ACB Status

In § 170.523(a) we require that an
ONC-ACB ““[m]aintain its
accreditation.” During the course of an
ONC-ACB’s three-year term, it is
possible that there could be a change in
accreditation organizations serving as
the ONC—-AA. In other words, the
accreditation organization serving as the
ONC-AA that initially accredited an
ONC-ACB could be replaced by a
different accreditation organization that
is subsequently selected to serve as the
ONC-AA. A change in ONC-AAs could
occur under different scenarios, such as
if the accreditation organization serving
as the ONC—-AA resigns before the end
of its term, is replaced at the end of its
term through the selection process
under § 170.503, or is removed by the
National Coordinator before the end of
its term. If a different accreditation
organization were to be approved as the
ONC-AA, our primary goal would be to
ensure stability among ONC-ACBs and
within the HIT marketplace, which
would include the uninterrupted
certification of HIT. Therefore, we
propose that if there is a change in
accreditation organizations serving as
the ONC-AA, such as in the scenarios
described above, an ONC-ACB will
retain its status under the permanent
certification program, but only for a
reasonable period of time to allow it to
obtain accreditation from the
accreditation organization that is
approved as the new ONC-AA.

We propose that an ONC-ACB must
obtain accreditation from the new ONC-
AA within 12 months after the effective
date of the new ONG-AA’s status or
within a reasonable period specified by
the National Coordinator. We use the
term “‘effective date” because although
an accreditation organization could be
approved as the ONC-AA pursuant to
the process in § 170.503, its status as the
ONC-AA may not become effective
until a later date (e.g., its status may not
take effect until the then-current ONG—
AA’s term expires). Based on our
consultations with subject matter
experts at the National Institute for

Standards and Technology (NIST), we
believe that a new ONG-AA could
complete the accreditation process for
up to 6 ONC-ACBs within 6 to 9
months. We believe this could possibly
be an appropriate timeframe and could
be sufficient to meet the demand for
accreditation considering that we
estimated in the Permanent Certification
Program final rule that only 6 ONC-
ACBs will be operating under the
permanent certification program and
that only 6 ONC-Authorized Testing and
Certification Bodies (ONC—ATCBs) are
currently operating under the temporary
certification program. However,
considering that there may be more
ONC-ACBs than we anticipate and that
accreditation to the requirements of a
new ONC-AA may require more time
than anticipated, we believe 12 months
would be a more reasonable timeframe
for ONC-ACBs to obtain accreditation
from the new ONC-AA. We believe the
12-month grace period provides for
equitable treatment of ONC—ACBs,
especially those that in good faith and
without sufficient notice of a possible
change in the ONC—-AA recently paid for
and obtained accreditation from an
ONC-AA that is subsequently removed
or replaced. We welcome comments on
whether we should consider a shorter or
longer period of time than 12 months.

Our proposal permits the National
Coordinator to specify a reasonable
period of time for ONC—ACBs to obtain
accreditation from the new ONC-AA as
an alternative to the 12-month
timeframe. We believe this discretion is
necessary to address unanticipated
events, including but not limited to the
following examples. For example, the
new ONC-AA may be unable to offer
accreditation within the 12-month
timeframe for various reasons, such as
unexpected demand for its accreditation
services. It would be prudent for the
National Coordinator to have the
flexibility to grant an extension to an
ONC-ACB if it had filed a request for
accreditation with the new ONC-AA
before the 12-month timeframe had
elapsed and the new ONC-AA had not
yet completed its accreditation of the
ONC-ACB. Alternatively, there may be
a need for the National Coordinator to
require that ONC—ACBs obtain
accreditation from the new ONC-AA in
less than 12 months to protect the
integrity of the permanent certification
program. This situation could occur if
the accreditation organization removed
as the ONC-AA engaged in conduct that
called into question the legitimacy of
the accreditations granted to ONC—
ACBs. We welcome comments on these
examples and whether there may be

additional circumstances that would
warrant the National Coordinator’s
exercise of discretion to specify a
different period of time for obtaining
accreditation from the new ONC-AA.
We also welcome comments on whether
there should be a maximum period of
time beyond 12 months in which an
ONC—-ACB must obtain accreditation
from the new ONC-AA no matter the
circumstances.

We propose to revise § 170.523(a) to
state that an ONC—-ACB shall “maintain
its accreditation, or if a new ONC-AA
is approved by the National
Coordinator, obtain accreditation from
the new ONC-AA within 12 months or
a reasonable period specified by the
National Coordinator and maintain such
accreditation.”

2. New ONC-AA

As noted in our prior discussion, the
National Coordinator may approve a
new accreditation organization as the
ONC-AA for reasons such as the former
ONC-AA resigning, another
accreditation organization being
selected when the former ONC-AA’s
term expires, or the former ONC-AA
being removed for conduct or
performance violations as described
above. The selection and approval of the
new ONC-AA will be conducted as
soon as possible and consistent with the
processes and timeframes outlined in
§170.503. Doing so permits the new
ONC-AA to begin fulfilling its
responsibilities as specified under
§170.503(e) when its status as the ONC—
AA becomes effective. This means that
the new ONC-AA will be expected to
fulfill its responsibilities under
§ 170.503(e) with respect to the ONC—
ACBs that it accredited, as well as those
ONC-ACBs that were accredited by the
former ONC—AA and are not yet
accredited by the new ONC-AA. The
new ONC-AA would be responsible for
verifying that all ONC-ACBs are
performing surveillance in accordance
with their respective annual plans, as
required by § 170.503(e)(3). In addition,
consistent with §170.503(e)(4), the new
ONC-AA would review all ONC-ACB
surveillance results to determine if the
results indicate any substantive non-
conformance by the ONC-ACBs with
the conditions of their respective
accreditations (even if an ONC-ACB
was accredited by the former ONC-AA).

Section 170.503(e)(2) requires the
ONC-AA, “[iln accrediting certification
bodies, [to] verify conformance to, at a
minimum, [Guide 65] and ensure the
surveillance approaches used by ONC-
AGCBs include the use of consistent,
objective, valid, and reliable methods.”
In the Permanent Certification Program



Federal Register/Vol. 76, No. 104/ Tuesday, May 31, 2011/Proposed Rules

31277

final rule (76 FR 1270), we explained
this ongoing responsibility would
require the ONC-AA to verify that
ONC-ACBs continue to conform to the
provisions of Guide 65 at a minimum as
a condition of continued accreditation.
Similar to 170.503(e)(3) and (e)(4), we
expect the new ONC-AA to fulfill the
responsibilities outlined in
§170.503(e)(2) for the certification
bodies it accredits and all ONC—-ACBs,
including those ONC—-ACBs it has not
yet had an opportunity to accredit. To
clarify this expectation, we propose to
revise § 170.503(e)(2) to require the
ONC-AA to ensure that all ONC-ACBs
continue to conform to Guide 65 at a
minimum, as indicated below. We made
similar clarifying revisions to
§170.503(e)(4) in the Permanent
Certification Program final rule. In that
final rule (76 FR 1270), we explained
that we were revising § 170.503(e)(4) to
account for the possibility that different
accreditation organizations may be
approved to serve as the ONC-AA.
Specifically, we revised that section to
clarify that the ONC-AA would be
responsible for reviewing ONC-ACB
surveillance results to determine if the
results indicated any substantive non-
conformance by ONC-ACBs with the
conditions of ““their respective
accreditations” rather than “with the
terms set by the ONC-AA when it
granted the ONC—ACB accreditation” as
we had proposed.

We propose to revise § 170.503(e) as
follows. Paragraphs (e)(3) and (e)(4)
would be redesignated as paragraphs
(e)(4) and (e)(5), respectively. Paragraph
(e)(2) would be revised to state that the
ONC-AA shall “[v]erify that the
certification bodies it accredits and
ONC-ACBs conform to, at a minimum,
ISO/IEC Guide 65:1996 (incorporated by
reference in § 170.599).” This revision
removes the second part of paragraph
(e)(2), which we propose to make a
separate new paragraph. We propose to
number this new paragraph as (e)(3) and
for it to state that the ONC—AA shall
“ensure that the surveillance
approaches used by ONC-ACBs include
the use of consistent, objective, valid,
and reliable methods.”

Although these proposals will require
the new ONC—-AA to become familiar
with the ONC-ACBs, many of which
may not yet have been accredited by the
new ONC-AA, we believe the proposed
responsibilities are still achievable.
With respect to the responsibilities
under §170.503(e)(3) and (4), ONC can
make the ONC—ACBs’ surveillance
plans available to the new ONC-AA and
the former ONGC—-AA'’s accreditation
requirements should be publicly
available, consistent with section 7.1.2

of ISO 17011, or they can be provided
to the new ONC-AA by ONC. We expect
that the new ONC-AA will fulfill these
responsibilities in the manner we have
described until it has the opportunity to
accredit the ONC-ACBs according to its
own accreditation requirements if
applicable and to Guide 65 as required.
As noted in the previous section’s
discussion, we propose to give ONC—
ACBs 12 months or another reasonable
period to obtain accreditation from the
new ONC-AA. In considering the
appropriateness of our proposed
timeframe for ONC—ACBs to be
accredited by the new ONC-AA, we ask
that commenters also consider our
expectations for the new ONC-AA
during this timeframe. We also welcome
additional comments on our
expectations and proposals.

III. Response to Comments

Because of the large number of public
comments normally received in
response to Federal Register
documents, we are not able to
acknowledge or respond to them
individually. We will consider all
comments we receive by the date and
time specified in the DATES section of
this preamble, and, when we proceed
with a subsequent document, we will
respond to the comments in the
preamble of that document.

IV. Collection of Information
Requirements

[If you choose to comment on the
collection of information requirements
section, please include at the beginning
of your comment the caption
“Collection of Information
Requirements” and any additional
information to clearly identify the
information about which you are
commenting.]

This proposed rule would only
require the collection of information
from the ONC-AA if we took an action
against the ONC—-AA under the
provisions of this proposed rule and the
ONC-AA submitted information to ONC
in response to the action as provided for
under the provisions of this proposed
rule. The Paperwork Reduction Act of
1995, however, exempts the information
collection activities referenced in this
proposed rule. Specifically, 44 U.S.C.
3518(c)(1)(B)(ii) excludes collection
activities during the conduct of
administrative actions or investigations
involving the agency against specific
individuals or entities.

V. Regulatory Impact Statement

[If you choose to comment on the
regulatory impact statement section,
please include at the beginning of your

comment the caption “Regulatory
Impact Statement” and any additional
information to clearly identify the
information about which you are
commenting.]

We have examined the impact of this
proposed rule as required by Executive
Order 12866 on Regulatory Planning
and Review (September 30, 1993),
Executive Order 13563 on Improving
Regulation and Regulatory Review
(February 2, 2011), the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.),
section 202 of the Unfunded Mandates
Reform Act of 1995 (2 U.S.C. 1532),
Executive Order 13132 on Federalism
(August 4, 1999), and the Congressional
Review Act (5 U.S.C. 804(2)).

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). A regulatory impact analysis
must be prepared for major rules with
economically significant effects ($100
million or more in any 1 year). This
proposed rule does not reach the
economic threshold and thus is not
considered a major rule. Therefore, a
regulatory impact analysis has not been
prepared.

The Regulatory Flexibility Act (RFA)
requires agencies to prepare an initial
regulatory flexibility analysis to
describe the impact of the proposed rule
on small entities, unless the head of the
agency can certify that the rule will not
have a significant economic impact on
a substantial number of small entities.
For purposes of the RFA, small entities
include small businesses, small
organizations, and small governmental
jurisdictions. Individuals and States are
not included in the definition of a small
entity. The entities that will be directly
affected by this proposed rule are likely
small businesses in the form of
accreditation organizations interested in
becoming the ONGC-AA, the ONGC-AA,
potential applicants for ONG-ACB
status, and ONC-ACBs. We believe that
these entities would either be classified
under the North American Industry
Classification System (NAICS) codes
541380 (Testing Laboratories) or 541990
(Professional, Scientific and Technical
Services).2 According to the NAICS
codes identified above, this would mean
Small Business Administration (SBA)
size standards of $12 million and $7

2See 13 CFR 121.201.
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million in annual receipts,
respectively.3

We do not believe that this rule
proposes requirements for the ONC-AA
that would be unexpected by
accreditation organizations interested in
serving as the ONC-AA. An
accreditation organization serving as the
ONC-AA would expect to be required to
properly fulfill its responsibilities and
exhibit proper conduct or be subject to
consequences. Moreover, as noted
above, we indicated in prior rulemaking
concerning the permanent certification
program that we expected to issue this
proposed rule and gave a general
overview of the topics it would likely
address. We believe the processes that
we have proposed constitute the
minimum amount of requirements
necessary to accomplish our policy
goals and that no appropriate regulatory
alternatives could be developed to
lessen the compliance burden for the
ONC-AA. As for ONC—-ACBEs, this
proposed rule mitigates any potential
negative consequences of removing and
replacing the ONC-AA if required.
Should the ONC-AA be replaced, this
proposed rule permits ONG-ACBs to
retain their status and provides ONC—
ACBs up to 12 months or a reasonable
period specified by the National
Coordinator to obtain accreditation from
the new ONC-AA. Furthermore, the
proposed process for addressing
instances where the ONC—-AA engages
in improper conduct or fails to perform
its responsibilities under the permanent
certification program could create
positive effects for program participants
by increasing the accountability of the
ONC-AA and protecting the integrity of
the permanent certification program. We
examined the implications of this
proposed rule and have concluded, and
the Secretary certifies, that this
proposed rule will not have a significant
economic impact on a substantial
number of small entities.

Section 202 of the Unfunded
Mandates Reform Act of 1995 requires
that agencies assess anticipated costs
and benefits before issuing any rule
whose mandates require spending in
any 1 year of $100 million in 1995
dollars, updated annually for inflation.
In 2011, that threshold level is
approximately $136 million. This
proposed rule will not impose an
unfunded mandate on State, local, and

3The SBA references that annual receipts means
“total income”’ (or in the case of a sole
proprietorship, “gross income”) plus “cost of goods
sold” as these terms are defined and reported on
Internal Revenue Service tax return forms. For more
information on the SBA’s size standards, see the
SBA’s Web site at: http://www.sba.gov/content/
small-business-size-regulations.

Tribal governments or on the private
sector of more than $135 million
annually.

Executive Order 13132 establishes
certain requirements that an agency
must meet when it promulgates a
proposed rule (and subsequent final
rule) that imposes substantial direct
requirement costs on State and local
governments, preempts State law, or
otherwise has Federalism implications.
Since this proposed rule does not
impose any costs on State or local
governments, the requirements of
Executive Order 13132 are not
applicable.

In accordance with the provisions of
Executive Order 12866, this proposed
rule was not reviewed by the Office of
Management and Budget.

List of Subjects in 45 CFR Part 170

Computer technology, Electronic
health record, Electronic information
system, Electronic transactions, Health,
Health care, Health information
technology, Health insurance, Health
records, Hospitals, Incorporation by
reference, Laboratories, Medicaid,
Medicare, Privacy, Reporting and
recordkeeping requirements, Public
health, Security.

For the reasons set forth in the
preamble, 45 CFR subtitle A, subchapter
D, part 170, is amended as follows:

PART 170—HEALTH INFORMATION
TECHNOLOGY STANDARDS,
IMPLEMENTATION SPECIFICATIONS,
AND CERTIFICATION CRITERIA AND
CERTIFICATION PROGRAMS FOR
HEALTH INFORMATION
TECHNOLOGY

1. The authority citation for part 170
continues to read as follows:

Authority: 42 U.S.C. 300jj-11; 42 U.S.C.
300jj—14; 5 U.S.C. 552.

2.In §170.503, revise paragraph
(e)(2), redesignate and republish
paragraphs (e)(3) and (e)(4) as
paragraphs (e)(4) and (e)(5), and add
new paragraph (e)(3) to read as follows:

§170.503 Requests for ONC-AA status
and ONC-AA ongoing responsibilities.
* * * * *

(e * * %

(2) Verify that the certification bodies
it accredits and ONC—ACBs conform to,
at a minimum, ISO/IEC Guide 65:1996
(incorporated by reference in § 170.599);

(3) Ensure the surveillance
approaches used by ONC-ACBs include
the use of consistent, objective, valid,
and reliable methods;

(4) Verify that ONC-ACBs are
performing surveillance in accordance
with their respective annual plans; and

(5) Review ONC—-ACB surveillance
results to determine if the results
indicate any substantive non-
conformance by ONC—ACBs with the
conditions of their respective
accreditations.

* * * * *

3.In §170.523, republish the
introductory text and revise paragraph
(a) to read as follows:

§170.523 Principles of proper conduct for
ONC-ACB:s.

An ONC-ACB shall:

(a) Maintain its accreditation, or if a
new ONC-AA is approved by the
National Coordinator, obtain
accreditation from the new ONC-AA
within 12 months or a reasonable period
specified by the National Coordinator
and maintain such accreditation;

* * * * *

4. Add §170.575 to read as follows:

§170.575 Removal of the ONC-AA.

(a) Conduct violations. The National
Coordinator may remove the ONC-AA
for committing a conduct violation.
Conduct violations include violations of
law or permanent certification program
policies that threaten or significantly
undermine the integrity of the
permanent certification program. These
violations include, but are not limited
to: false, fraudulent, or abusive activities
that affect the permanent certification
program, a program administered by
HHS or any program administered by
the Federal government.

(b) Performance violations. The
National Coordinator may remove the
ONC-AA for failing to timely or
adequately correct a performance
violation. Performance violations
constitute a failure to adequately
perform the ONC-AA’s responsibilities
as specified in § 170.503(e).

(1) Noncompliance notification. If the
National Coordinator obtains reliable
evidence that the ONC-AA may no
longer be adequately performing its
responsibilities specified in
§170.503(e), the National Coordinator
will issue a noncompliance notification
with reasons for the notification to the
ONC-AA requesting that the ONC-AA
respond to the alleged violation and
correct the violation, if applicable.

(2) Opportunity to become compliant.
The ONC-AA is permitted up to 30 days
from receipt of a noncompliance
notification to submit a written response
and accompanying documentation that
demonstrates that no violation occurred
or that the alleged violation has been
corrected.

(i) If the ONC-AA submits a response,
the National Coordinator is permitted
up to 60 days from the time the
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response is received to evaluate the
response and reach a decision. The
National Coordinator may, if necessary,
request additional information from the
ONC-AA during this time period.

(i) If the National Coordinator
determines that no violation occurred or
that the violation has been sufficiently
corrected, the National Coordinator will
issue a memo to the ONC-AA
confirming this determination.
Otherwise, the National Coordinator
may propose to remove the ONC-AA in
accordance with paragraph (c) of this
section.

(c) Proposed removal. (1) The
National Coordinator may propose to
remove the ONC-AA if the National
Coordinator has reliable evidence that
the ONC-AA has committed a conduct
violation; or

(2) The National Coordinator may
propose to remove the ONC-AA if, after
the ONC—-AA has been notified of an
alleged performance violation, the
ONC-AA fails to:

(i) Rebut the alleged violation with
sufficient evidence showing that the
violation did not occur or that the
violation has been corrected; or

(ii) Submit to the National
Coordinator a written response to the
noncompliance notification within the
specified timeframe under paragraph
(b)(2) of this section.

(d) Opportunity to respond to a
proposed removal notice. (1) The ONC—
AA may respond to a proposed removal
notice, but must do so within 20 days
of receiving the proposed removal
notice and include appropriate
documentation explaining in writing
why it should not be removed as the
ONC-AA.

(2) Upon receipt of the ONC-AA’s
response to a proposed removal notice,
the National Coordinator is permitted
up to 60 days to review the information
submitted by the ONC-AA and reach a
decision.

(e) Retention of ONC-AA status. If the
National Coordinator determines that
the ONC-AA should not be removed,
the National Coordinator will notify the
ONC-AA in writing of this
determination.

(f) Removal. (1) The National
Coordinator may remove the ONC-AA
if:

(i) A determination is made that
removal is appropriate after considering
the information provided by the ONC-
AA in response to the proposed removal
notice; or

(ii) The ONC-AA does not respond to
a proposed removal notice within the
specified timeframe in paragraph (d)(1)
of this section.

(2) A decision to remove the ONC-AA
is final and not subject to further review
unless the National Coordinator chooses
to reconsider the removal.

(g) Extent and duration of removal. (1)
The removal of the ONC-AA is effective
upon the date specified in the removal
notice provided to the ONG-AA.

(2) An accreditation organization that
is removed as the ONC—AA must cease
all activities under the permanent
certification program, including
accepting new requests for accreditation
under the permanent certification
program.

(3) An accreditation organization that
is removed as the ONC-AA is
prohibited from being considered for
ONC-AA status for a period of 1 year
from the effective date of its removal as
the ONC-AA.

Dated: May 24, 2011.

Kathleen Sebelius,

Secretary.

[FR Doc. 2011-13372 Filed 5-27-11; 8:45 am]
BILLING CODE 4150-45-P

DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety
Administration

49 CFR Parts 383 and 390
[Docket No. FMCSA-2011-0146]

Regulatory Guidance: Applicability of
the Federal Motor Carrier Safety
Regulations to Operators of Certain
Farm Vehicles and Off-Road
Agricultural Equipment

AGENCY: Federal Motor Carrier Safety
Administration (FMCSA), DOT.

ACTION: Notice; request for public
comment.

SUMMARY: FMCSA requests public
comment on: (1) Previously published
regulatory guidance on the distinction
between interstate and intrastate
commerce in deciding whether
operations of commercial motor
vehicles within the boundaries of a
single State are subject to the Federal
Motor Carrier Safety Regulations
(FMCSRs); (2) the factors the States are
using in deciding whether farm vehicle
drivers transporting agricultural
commodities, farm supplies and
equipment as part of a crop share
agreement are subject to the commercial
driver’s license regulations; and (3)
proposed guidance to determine
whether off-road farm equipment or
implements of husbandry operated on
public roads for limited distances are
considered commercial motor vehicles.

The guidance would be used to help
ensure uniform application of the safety
regulations by enforcement personnel,
motor carriers and commercial motor
vehicle drivers.

DATES: Comments must be received on
or before June 30, 2011.

ADDRESSES: You may submit comments
identified by Federal Docket
Management System Number FMCSA—
2011-0146 by any of the following
methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.

e Fax:1-202—493-2251.

e Mail: Docket Management Facility,
(M-30), U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue, SE., West Building, Ground
Floor, Room 12-140, Washington, DC
20590-0001.

e Hand Delivery: Same as mail
address above, between 9 a.m. and
5 p.m., ET, Monday through Friday,
except Federal holidays. The telephone
number is 202—-366-9329.

To avoid duplication, please use only
one of these four methods. All
submissions must include the Agency
name and docket number for this notice.
See the “Public Participation” heading
below for instructions on submitting
comments and additional information.

Note that all comments received,
including any personal information
provided, will be posted without change
to http://www.regulations.gov. Please
see the “Privacy Act” heading below.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov at any time or to
Room W12-140 on the ground floor of
the DOT Headquarters Building at 1200
New Jersey Avenue, SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
ET, Monday through Friday, except
Federal holidays.

Privacy Act: Anyone is able to search
the electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s Privacy Act System of
Records Notice for the DOT Federal
Docket Management System published
in the Federal Register on January 17,
2008 (73 FR 3316), or you may visit
http://edocket.access.gpo.gov/2008/pdf/
E8-785.pdf.

Public Participation: The http://
www.regulations.gov Web site is
generally available 24 hours each day,
365 days each year. You can get
electronic submission and retrieval help
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and guidelines under the “help” section
of the http://www.regulations.gov Web
site. Comments received after the
comment closing date will be included
in the docket, and will be considered to
the extent practicable.

FOR FURTHER INFORMATION CONTACT:
Thomas L. Yager, Chief, Driver and
Carrier Operations Division, Office of
Bus and Truck Standards and
Operations, Federal Motor Carrier Safety
Administration, 1200 New Jersey Ave.,
SE., Washington, DC 20590.

E-mail: MCPSD@dot.gov. Phone (202)
366—4325.

SUPPLEMENTARY INFORMATION:

Legal Basis

The Motor Carrier Act of 1935 (Pub.
L. 74-255, 49 Stat. 543, August 9, 1935)
(1935 Act) provides that the Secretary of
Transportation may prescribe
requirements for (1) qualifications and
maximum hours of service of employees
of, and safety of operation and
equipment of, a motor carrier; and (2)
qualifications and maximum hours of
service of employees of, and standards
of equipment of, a motor private carrier,
when needed to promote safety of
operation (49 U.S.C. 31502(b)).

The Motor Carrier Safety Act of 1984
(Pub. L. 98-554, Title II, 98 Stat. 2832,
October 30, 1984) (1984 Act) provides
concurrent authority to regulate drivers,
motor carriers, and vehicle equipment.
It requires the Secretary of
Transportation to prescribe regulations
that ensure that: (1) Commercial motor
vehicles (CMVs) are maintained,
equipped, loaded, and operated safely;
(2) the responsibilities imposed on
operators of CMVs do not impair their
ability to operate the vehicles safely; (3)
the physical condition of operators of
CMVs is adequate to enable them to
operate the vehicles safely; and (4) the
operation of CMVs does not have a
deleterious effect on the physical
condition of the operators (49 U.S.C.
31136(a)). Section 211 of the 1984 Act
also grants the Secretary broad power in
carrying out motor carrier safety statutes
and regulations to “prescribe
recordkeeping and reporting
requirements”” and to “perform other
acts the Secretary considers
appropriate” (49 U.S.C. 31133(a)(8) and
(10), respectively).

The Commercial Motor Vehicle Safety
Act of 1986 (Pub. L. 99-570, Title XII,
100 Stat. 3207-170, October 27, 1986)
(1986 Act) directs the Secretary of
Transportation to prescribe regulations
on minimum standards for testing and
ensuring the fitness of an individual
operating a commercial motor vehicle
(49 U.S.C. 31305(a)). The States must

use those standards in issuing
commercial driver’s licenses (CDLs).

The FMCSA Administrator has been
delegated authority under 49 CFR
1.73(L), (g), and (e)(1) to carry out the
functions vested in the Secretary of
Transportation by the 1935 Act, the
1984 Act, and the 1986 Act,
respectively.

Background

The Federal Motor Carrier Safety
Regulations (FMCSRs) (49 CFR parts
350-399) include several exceptions for
agricultural operations. The FMCSA
recently received inquiries about the
applicability of these exceptions. As a
result, the Agency has identified three
issues that could benefit from
clarification. First, how does one
distinguish between intra- and interstate
commerce when a CMV is operated
within the boundaries of a single State?
Second, should the Agency distinguish
between indirect and direct
compensation in deciding whether a
farm vehicle driver is eligible for the
exception to the CDL requirements in 49
CFR 383.3(d)(1)? Third, should
implements of husbandry and other
farm equipment be considered CMVs?

Distinguishing Between Intra- and
Interstate Commerce

Most of the Agency’s safety
regulations, such as those in 49 CFR
parts 390 through 399, are only
applicable to the operation of CMVs, as
defined in 49 CFR 390.5, in interstate
commerce. The Federal courts have
generated a large body of case law on
the distinction between intra- and
interstate commerce. The FMCSA'’s
regulatory guidance on this issue is
largely controlled by those decisions.
The most recent guidance on this
question involves 49 CFR 390.3, General
applicability.?

Question 6: How does one distinguish
between intra- and interstate commerce
for the purpose of applicability of the
FMCSRs?

Guidance: Interstate commerce is
determined by the essential character of
the movement, manifested by the
shipper’s fixed and persistent intent at
the time of shipment, and is ascertained
from all of the facts and circumstances
surrounding the transportation. When
the intent of the transportation being
performed is interstate in nature, even
when the route is within the boundaries
of a single State, the driver and CMV are
subject to the FMCSRs.

1Like most of the guidance posted on the
Agency’s Web site, this guidance was published by
the Federal Highway Administration’s Office of
Motor Carriers, the predecessor to FMCSA, on April
4, 1997 (62 FR 16369, 16404).

While this guidance remains correct,
FHWA'’s 1975 interpretations offered
more detailed agricultural scenarios that
can be helpful in understanding the
distinction between intra- and interstate
commerce.

For example, in one of the scenarios,
grain is transported from farms to an
elevator in the same State. Although no
truckload or shipment is earmarked for
any particular out-of-State purchaser, all
of the grain is intended to be shipped to
points outside the State. The grain is
graded, tested, and blended at the
elevator and then shipped to out-of-
State points during the year following
harvest. Under this scenario, the
movement of the grain to the elevators
is considered interstate commerce (40
FR 50671, 50674; October 31, 1975;
copy in docket). Here, the intent of the
farmers (whether or not explicitly
articulated) was to have their grain
shipped out of the State of origin in
order to obtain the best price. The grain
therefore remained in the stream of
interstate commerce until it reached its
destination.

Another example from the 1975
interpretations discusses transit
arrangements. When it is the intent that
shipments originating in a State move to
a point in that State for a transit service,
and then move to points outside the
State, or the reverse, the intra-State
portion to or from the transit point is
considered interstate commerce. Many
of the 1975 interpretations are based on
Motor Carrier Cases of the Interstate
Commerce Commission (ICC). The
Federal courts have largely ratified the
positions taken by the ICC. A copy of
the relevant Motor Carrier Cases
referenced in the 1975 notice is
included in the docket. When the motor
carrier safety functions of the ICC were
transferred to the U.S. Department of
Transportation’s FHWA in the late
1960s, FHWA relied upon the ICC’s
Motor Carrier Cases to ensure effective
implementation of the motor carrier
safety program at the U.S. Department of
Transportation.

The FMCSA believes the 1975 and
1997 Federal Register notices provide
helpful information for enforcement
officials and motor carriers. The Agency
requests public comment on whether
additional guidance or information is
needed to clarify the distinction
between intra- and interstate commerce
in the agricultural industry. If you
believe it is needed, please describe
scenarios that would benefit from
further discussion.
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Applicability of the Commercial
Driver’s License (CDL) Rules to Farm
Vehicle Drivers Operating Under a
Crop Share Farm Lease Agreement

Under the Agency’s CDL regulations,
persons who operate a CMV, as defined
in 49 CFR 383.5, in interstate or
intrastate commerce are required to
have a CDL. However, a limited
exception is provided for drivers of farm
vehicles (49 CFR 383.3(d)(1)). A State
may, at its discretion, exempt drivers of
farm vehicles that are:

(1) Controlled and operated by a
farmer, including operation by
employees or family members;

(2) Used to transport agricultural
products, farm machinery or farm
supplies to or from a farm;

(3) Not used in the operations of a
common or contract motor carrier; and

(4) Used within 241 kilometers (150
miles) of the farmer’s farm.

The exception is limited to the
driver’s home State unless there is a
reciprocity agreement with adjoining
States.

It has come to FMCSA'’s attention that
States may be taking varied approaches
in interpreting the meaning of “‘common
or contract motor carrier” as it relates to
farm vehicle drivers operating under a
crop share agreement and, as a result,
may be applying the CDL exception
inconsistently.

As background, it is the Agency’s
understanding that in a crop share
arrangement, land owners generally rent
out or lease their farm land to a tenant.
The tenant agrees to pay the landlord a
share of the crops grown on the leased
lands as rent. This rent, i.e., a portion
of the crops, may be paid in a series of
installment payments. The parties agree
that each will provide certain items of
equipment, materials, and labor, and
pay a share of the expenses to run the
farming operations. The tenant agrees to
use the land for agricultural purposes
only, and to farm the land in accordance
with proper farming practices. The
parties will share in the decision
making and management of the farming
operations to the extent set out in the
lease. The landlord has a lien on the
crops as security for the rent payable
under the lease. In most cases, it
appears that the share cropper
transports the landlord’s portion of the
crops to market in his or her own CMV
and is indirectly and implicitly
compensated for this service in the form
of a reduction in the landlord’s share in
the crops produced.

The FMCSA believes that the
reference to “operations of a common or
contract carrier” in the CDL exception
(49 CFR 383.3(d)(1)(iii)) is clear. Given

the information FMCSA has received
about the varied interpretations of this
phrase as it relates to crop share
arrangements, however, it acknowledges
that there may be uncertainty about how
the phrase applies in the context of a
crop share arrangement.

As aresult, FMCSA requests public
comment on this issue. Specifically,
FMCSA seeks information on the
following questions:

e How many States have exercised
the discretion provided by 49 CFR
383.3(d)(1) to include in their State CDL
regulations an exception for farm
vehicle drivers?

o For States that have opted to
include the farm vehicle exception in
their State CDL laws and regulations,
how are States interpreting the CDL
regulations as they relate to farm vehicle
drivers working in a crop share
agreement?

¢ Do these States construe these
regulations to make farm vehicle drivers
working in a crop share agreement
contract carriers?

o If so, what evidence are States
reviewing to make the determination
that a farm vehicle driver working in a
crop share agreement is or is not
operating as a contract carrier?

o Is the Agency’s understanding of
the crop share agreement accurate?

¢ What types of compensation
arrangements exist between farm
vehicle operators providing
transportation services as part of a crop
share agreement and their landlords?

Implements of Husbandry

This third issue arises from the fact
that while a number of States exempt
“implements of husbandry” from their
vehicle safety regulations, there is no
single, uniform definition of the term.

For example, one State defines an
implement of husbandry as farm
equipment that is equipped with
pneumatic tires, infrequently operated
or moved on highways and used for the
benefit of the farmer’s agricultural
operations to perform agricultural
production or harvest activities or
transport agricultural products or
agricultural supplies. Implements of
husbandry can also be earthmoving
equipment used in farming operations.
Farm tractors and combines are typical
examples of what would be considered
to be implements of husbandry.

Another State’s regulations explain
that implements of husbandry include
farm implements, machinery and tools,
as used in tilling the soil, including self-
propelled machinery specifically
designed or adapted for applying plant
food materials or agricultural chemicals
but not “designed or adapted for the

sole purpose of transporting the
materials or chemicals.” The State
provides a list of examples: Subsoilers,
dozers (provided they are for farm use),
cultivators, farm tractors, reapers,
binders, combines, cotton module
builders, planters, and discs. In this
example, the State’s rules explain that
implements of husbandry do not
include automobiles, trucks, or items
used on the farm such as irrigation
systems, silos, barns, etc.

The FMCSA believes the experience
of State agencies in dealing with
implements of husbandry suggests that
FMCSA should consider new regulatory
guidance to emphasize a practical
approach for applying the safety
requirements under 49 CFR parts 390—
399 to agriculture, rather than one
derived from strict, literal readings of
the definitions of “commercial motor
vehicle” and “motor vehicle” under 49
CFR 390.5. Based on those definitions,
almost any type of self-propelled or
towed motor vehicle used on a highway
in interstate commerce is subject to the
FMCSRs if the threshold for weight,
passenger-carrying capacity, or amount
of hazardous materials is reached. This
is especially the case when the
definition of “motor vehicle” is
considered, which includes “any
vehicle, machine, tractor, trailer, or
semitrailer propelled or drawn by
mechanical power and used upon the
highways. * * *” (See 49 CFR 390.5) A
narrowly literal reading would mean
applying the rules in circumstances
where they would be impractical and
produce no discernible safety benefits.

The FMCSA provides an example of
a practical alternative approach in the
existing regulatory guidance concerning
off-road construction equipment.
Questions 6 and 7 from 49 CFR 383.3
and Questions 7 and 8 for 49 CFR 390.5
from the 1997 Federal Register notice
(62 FR 16369, 16406) are reprinted
below.

§ 383.3 Question 6 and § 390.5
Question 7: Does off-road motorized
construction equipment meet the
definitions of “motor vehicle” and
‘“commercial motor vehicle” as used in
§§383.5 and 390.57

Guidance: No. Off-road motorized
construction equipment is outside the
scope of these definitions: (1) When
operated at construction sites; and (2)
when operated on a public road open to
unrestricted public travel, provided the
equipment is not used in furtherance of
a transportation purpose. Occasionally
driving such equipment on a public
road to reach or leave a construction site
does not amount to furtherance of a
transportation purpose. Since
construction equipment is not designed
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to operate in traffic, it should be
accompanied by escort vehicles or in
some other way separated from the
public traffic. This equipment may also
be subject to State or local permit
requirements with regard to escort
vehicles, special markings, time of day,
day of the week, and/or the specific
route.

§ 383.3 Question 7 and § 390.5
Question 8: What types of equipment
are included in the category of off-road
motorized construction equipment?

Guidance: The definition of off-road
motorized construction equipment is to
be narrowly construed and limited to
equipment which, by its design and
function is obviously not intended for
use, nor is it used on a public road in
furtherance of a transportation purpose.
Examples of such equipment include
motor scrapers, backhoes, motor
graders, compactors, tractors, trenchers,
bulldozers and railroad track
maintenance cranes.

The FMCSA proposes to issue new
regulatory guidance to address
implements of husbandry, consistent
with the approach used for off-road
motorized construction equipment. The
Agency requests public comment on
this issue and the following proposal.
Specifically, the Agency requests
comments on whether there are specific
examples of implements of husbandry
that should be included in the guidance
to assist the enforcement community
and the industry in achieving a common
understanding of how to apply the
safety regulations.

Proposed Regulatory Guidance:
Applicability of the FMCSRs to
Implements of Husbandry

§383.5 Question 13 and § 390.5
Question 33

Question: Do implements of
husbandry meet the definitions of
‘“commercial motor vehicle” as used in
49 CFR 383.5 and 390.5?

Guidance: No. Implements of
husbandry are outside the scope of these
definitions when operated: (1) At a
farm; or (2) on a public road open to
unrestricted public travel, provided the
equipment is not designed or used to
travel at normal highway speeds in the
stream of traffic. This equipment,
however, must be operated in
accordance with State and local safety
laws and regulations as required by 49
CFR 392.2 and may be subject to State
or local permit requirements with regard
to escort vehicles, special markings,
time of day, day of the week, and/or the
specific route.

Question: What types of equipment
are included in the category of
implements of husbandry?

Guidance: The term implements of
husbandry should be narrowly
construed and limited to equipment
which, by its design and function is
obviously not designed or used to travel
at normal highway speeds in the stream
of traffic. Examples of such equipment
include, but are not limited to, farm
tractors, subsoilers, cultivators, reapers,
binders, combines, cotton module
builders, planters, and discs.

Request for Comments

FMCSA requests public comment on:
(1) The distinction between interstate
and intrastate commerce in making the
determination whether certain
transportation by CMVs, within the
boundaries of a single State, is subject
to the FMCSRs; (2) the relevance of the
distinction between direct and indirect
compensation in deciding whether
certain farm vehicle drivers working
under a crop share arrangement are
subject to the Agency’s CDL regulations;
and, (3) the determination whether
certain off-road farm equipment and
implements of husbandry operated on
public roads for limited distances
should be considered CMVs and subject
to the Agency’s vehicle safety
equipment regulations.

The Agency will consider all
comments received by close of business
on June 30, 2011. Comments will be
available for examination in the docket
at the location listed under the
““Addresses” section of this notice. The
Agency will consider to the extent
practicable comments received in the
public docket after the closing date of
the comment period.

Issued on: May 20, 2011.

Anne S. Ferro,

Administrator.

[FR Doc. 2011-13035 Filed 5-27-11; 8:45 am]
BILLING CODE 4910-EX-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R4-ES-2010-0026; MO
92210-0-0008]

Endangered and Threatened Wildlife
and Plants; 12-Month Finding on a
Petition To List Puerto Rican Harlequin
Butterfly as Endangered

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of 12-month petition
finding.

SUMMARY: We, the Fish and Wildlife
Service (Service), announce a 12-month

finding on a petition to list the Puerto
Rican harlequin butterfly (Atlantea
tulita) as endangered and to designate
critical habitat under the Endangered
Species Act of 1973, as amended. After
reviewing all available scientific and
commercial information, we find that
the listing of the Puerto Rican harlequin
butterfly is warranted. Currently,
however, listing the Puerto Rican
harlequin butterfly is precluded by
higher priority actions to amend the
Lists of Endangered and Threatened
Wildlife and Plants. Upon publication
of this 12-month petition finding, we
will add the Puerto Rican harlequin
butterfly to our candidate species list. If
an emergency situation develops with
this species that warrants an emergency
listing, we will act immediately to
provide additional protection. We will
develop a proposed rule to list the
Puerto Rican harlequin butterfly as our
priorities allow. We will make any
determination on critical habitat during
development of the proposed listing
rule. During any interim period, we will
address the status of the candidate taxon
through our annual Candidate Notice of
Review (CNOR).

DATES: The finding announced in this
document was made on May 31, 2011.
ADDRESSES: This finding is available on
the Internet at http://
www.regulations.gov at Docket Number
FWS—-R4-ES-2010-0026. Supporting
documentation we used in preparing
this finding is available for public
inspection, by appointment, during
normal business hours at the U.S. Fish
and Wildlife Service, Caribbean
Ecological Services Field Office, Road
301, Km. 5.1, Boquerén, PR 00622.
Please submit any new information,
materials, comments, or questions
concerning this finding to the above
street address.

FOR FURTHER INFORMATION CONTACT: Ms.
Marelisa Rivera, Assistant Field
Supervisor, Caribbean Ecological
Services Field Office, P.O. Box 491,
Boquer6n, PR 00622; by telephone at
(787) 851-7297; or by facsimile at (787)
851-7440. Persons who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 800-877-8339.
SUPPLEMENTARY INFORMATION:

Background

Section 4(b)(3)(B) of the Endangered
Species Act of 1973, as amended
(Act)(16 U.S.C. 1531 et seq.), requires
that for any petition to revise the Lists
of Endangered and Threatened Wildlife
and Plants that contains substantial
scientific and commercial information
indicating that listing the species may


http://www.regulations.gov
http://www.regulations.gov

Federal Register/Vol. 76, No. 104/ Tuesday, May 31, 2011/Proposed Rules

31283

be warranted, we make a finding within
12 months of the date of receipt of the
petition. In this finding, we determine
whether the petitioned action is: (a) Not
warranted; (b) warranted; or (c)
warranted, but the immediate proposal
of a regulation implementing the
petitioned action is precluded by other
pending proposals to determine whether
species are endangered or threatened,
and expeditious progress is being made
to add or remove qualified species from
the Federal Lists of Endangered and
Threatened Wildlife and Plants. Section
4(b)(3)(C) of the Act requires that we
treat a petition for which the requested
action is found to be warranted but
precluded as though resubmitted on the
date of such finding, that is, requiring a
subsequent finding to be made within
12 months. We must publish these 12-
month findings in the Federal Register.

Previous Federal Actions

On February 25, 2009, we received a
petition dated February 24, 2009, from
Mr. Javier Biaggi-Caballero requesting
that we list the Puerto Rican harlequin
butterfly as endangered and designate
critical habitat under the Act. The
petition clearly identified itself as such
and included the requisite identification
information for the petitioner, as
required in 50 CFR 424.14(a). In an
April 9, 2009, letter to the petitioner, we
responded that we had received the
petition. We stated that we would make
a finding, to the maximum extent
practicable within 90 days, as to
whether or not the petition presented
substantial information.

In that letter, we also stated that if the
initial finding concludes that the
petition presents substantial
information indicating that the
requested action may be warranted, we
must commence a review of the status
of the species concerned and at the
conclusion of our status review, we
would prepare and publish our 12-
month finding on the petition to list the
Puerto Rican harlequin butterfly as
endangered or threatened and, if
prudent and determinable, designate
critical habitat under the Act.

On April 26, 2010, we published a 90-
day finding (75 FR 21568) in which we
concluded that the petition provided
substantial information that listing of
the Puerto Rican harlequin butterfly
may be warranted, and we initiated a
status review. To assist us in that status
review, we requested comments and
information from the public and asked
that they be submitted on or before June
25, 2010. This notice constitutes the 12-
month finding on the February 24, 2009,
petition to list the Puerto Rican
harlequin butterfly as endangered.

Species Information
Taxonomy and Species Description

The Puerto Rican harlequin butterfly
is endemic to Puerto Rico and is one of
the four species endemic to the Greater
Antillean genus Atlantea (Biaggi-
Caballero 2009, p. 1). The species was
described by German lepidopterist Dr.
Herman Dewitz in 1877, from
specimens collected by Dr. Leopold
Krug in the Municipality of
Quebradillas, Puerto Rico.

The Puerto Rican harlequin butterfly
has a wing span of about 2 to 2.5 inches
(in) (6 centimeters (cm)) wide. Female
and male harlequin butterflies are
similar in color patterns and size. This
butterfly is brownish black at the dorsal
area with deep orange markings and
confused black markings at the half
basal anterior wing. The posterior wing
has a wide black border enclosing a set
of reddish-bronze sub-marginal points.
The ventral side of the anterior wing is
similar to the dorsal anterior wing, and
the posterior is black with orange basal
spots and a complete postdiscal beige
band with a band of reddish spots
distally and sub-marginal white half-
moons. The costa, the most anterior
(leading) edge of a wing, in males is gray
and wide.

Females are multivoltine ovipositors
(they produce several broods in a single
season) (Biaggi-Caballero 2009, p. 2).

Habitat

The Puerto Rican harlequin butterfly
occurs within the subtropical moist
forest life zone on limestone-derived
soil in the Northern karst Region (Ewel
and Whitmore 1973, p. 25) and in the
subtropical wet forest on serpentine-
derived soil in the Maricao
Commonwealth Forest (Ewel and
Whitmore 1973, p. 32). The subtropical
moist forest life zone on limestone-
derived soil covers about 1.15 percent
(10,338 ha (25,545.75 ac)) of the total
area of Puerto Rico (USDA 2008, p. 21),
however, the subtropical wet forest on
serpentine-derived soil cover about 0.04
percent (358 ha (884.63 ac)) of the total
area of Puerto Rico (USDA 2008, p. 20).
It has been observed on a forest
associated with the coastal cliffs of the
area in Quebradillas and on
sclerophullous forest (type of vegetation
characterized by hard, leathery,
evergreen foliage that is specially
adapted to prevent moisture loss) in
Maricao Commonwealth Forest. The
vegetation in the Puerto Rican harlequin
butterfly’s habitat in Quebradillas
consists of Oplonia spinosa (prickly
bush), Cocoloba uvifera (sea grape),
Boureria suculenta (palo de vaca),
Lantana camara (cariaquillo), Lantana

imvolucrata (cariaquillo), Randia
aculeate (tintillo), Vernonia albicaulis
(no common name), Poitea paucifolia
(no common name), Leucaena
leucocephala (leucaena), Eupatorium
odoratum (no common name), Erithalis
fructicosa (no common name), Distictis
lactifolia (no common name), Bidens
pilosa (no common name), Croton
rigidus (adormidera), Staehytarpeta
jamaicensis (no common name),
Stigmaphyllon emargiuatum (bull reed),
and Tabebuia heterophylla (roble).

The Puerto Rican harlequin butterfly
has only been observed utilizing the
Oplonia spinosa (prickly bush) as its
host plant (plant used for laying the eggs
and serves as a food source for the
development of the larvae). Oplonia
spinosa is a common tropical coastal
shrub and is widely distributed in
Puerto Rico. The Puerto Rican harlequin
butterfly only lays eggs in the vegetative
(green) stems on the apical zone (the
tenderest zone on Oplonia spinosa new
growth) (Biaggi-Caballero 2010, p. 2). No
other stage of host plant is used for
ovoposition (action of laying eggs). The
chrysalis is also attached to dried twigs
of the host plant (Biaggi-Caballero 2009,
p- 3). The adult butterflies feed from the
nectars of the flowers available at the
site but have not been observed feeding
from the prickly bush. The majority of
the individuals were found feeding on
flowers of sea grape, palo de vaca, and
cariaquillo.

Carrion-Cabrera (2003, p. 40) states
that the dispersion of the species is
limited by the monophagus habit of the
larvae (only utilizes the prickly bush).
Additionally, the butterfly flies slowly
and is weak and fragile; the species is
considered relatively sedentary (not able
to move or disperse in a given
environment) (Carrion-Cabrera 2003,

p. 51).

Distribution

The historic range of the Puerto Rican
harlequin butterfly includes the
Northern karst Region, the Central-
western Volcanic Region, and the
Southern karst Region of Puerto Rico.
Within these three regions, the species
historically had been reported from five
municipalities: (1) In the Northern karst
Region, the species was reported from
the Municipalities of Quebradillas and
Arecibo; (2) in the Central-western
Volcanic Region, the species was
reported from the Municipalities of
Maricao and Sabana Grande; and (3) in
the Southern karst Region, the species
was reported from the Municipality of
Pefiuelas (Carrién-Cabreara 2003, p. 32).

Recently, the Puerto Rican harlequin
butterfly has been reported from two
populations in two regions: (1) The
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Quebradillas population in the Northern
karst Region, and (2) the Maricao
population in the Central-western
Volcanic-Serpentine Region (Pérez-Asso
et al. 2009, p. 94). The Quebradillas
population occurs in approximately 144
ha (356 acres) strip of forested habitat
located on the northern coastal cliff
between the Municipalities of Isabela,
Quebradillas, and Camuy (Biaggi-
Caballero 2009, p. 4). Here, the species’
habitat is limited to the east by the
Bellacas Creek, to the west by the
Guajataca River, to the north by the
Atlantic Ocean, and to the south by
Puerto Rico (PR) Highway 2 (a state road
that runs parallel to the north coast from
Aguadilla to San Juan) and deforested
areas utilized for agricultural practices
such as cattle grazing. Within the
Northern karst Region, the Puerto Rican
harlequin butterfly occurs in:

e 10 scattered patches in the
Terranova and San José wards in the
Municipality of Quebradillas that
occupy an area of 1.05 ha (2.6 acres
(10,525 square meters)) (Monzon-
Carmona 2007, p. 42);

e One patch in the forested cliff of
Coto ward in the Municipality of Isabela
(Monzén-Carmona 2007, p. 41) that

occupy an area of 0.26 ha (0.65 acres
(2,630.5 square meters)); and

e One small patch in Puerto Ermina
in the Municipality of Camuy (Biaggi-
Caballero 2010, pers. comm.).

The Quebradillas population occurs
in private lands and public lands. Five
of the 10 patches known in the
Municipality of Quebradillas fall within
El Merendero, a public land managed
for recreation (Monzdén-Carmona 2007,
p. 84). The other 7 patches, including
the patch in the Municipality of Isabela
and the patch in the Municipality of
Camuy are located in private lands.

In the Central-western Volcanic-
Serpentine Region, the Puerto Rican
harlequin butterfly occurs in the
Maricao Commonwealth Forest, a public
forest managed for conservation by the
Puerto Rico Department of Natural and
Environmental Resources. The Maricao
Commonwealth Forest is located
between the Municipalities of Maricao
and Sabana Grande in the central-west
section of the island to the west of
Mayaguez, approximately 108.88
kilometers (km) (67.66 miles (mi)) from
San Juan (Pérez-Asso ef al. 2009, p. 94).
The discrete population of Puerto Rican
harlequin butterflies occurs near PR
Highway 120, a state road that provides

access from the Municipality of Maricao
to the Municipality of Sabana Grande.

The Puerto Rican harlequin butterfly
has not been found in the Southern
karst Region since 1926 (Biaggi-
Caballero 2010, p. 4).

Carrion-Cabrera (2003, p. 60) observed
only 235 Puerto Rican harlequin
butterfly imagoes (mature adult stage) in
12 months of surveys (2 sample days per
month) on 0.82 acre in Quebradillas.
However, more recently, Biaggi-
Caballero (2009, p. 4) estimated the
population to be 45 or fewer adults on
any given day in the Municipality of
Quebradillas. Larva counts were
reported to be between 10 and 100 per
census day (2 man-hours of search
efforts), and the presence of more than
one generation confirms the species’
multivoltine (producing several broods
in a season) nature. From July to
December, the larva population is lower
than during the rest of the year.

Since 2002, only 3 imagoes (Biaggi-
Caballero 2010, p. 5) and 12 larvae (H.
Torres 2010, pers. comm.) of the Puerto
Rican harlequin butterfly have been
reported in the Maricao Commonwealth
Forest between the 16.0-km (9.94-mi)
and 16.8-km (10.44-mi) points of PR
Highway 120.

TABLE 1—CURRENT DISTRIBUTION OF THE PUERTO RICAN HARLEQUIN BUTTERFLY IN PUERTO Rico (USFWS, 2011)

Regions of Puerto Rico

Municipalities

Estimated populations

Hectare (ha) (acres)

Species presence

Northern Karst Region

Camuy.
Central-western Volcanic- Maricao
Serpentine Region.

Southern Karst Region Penuelas

Isabela, Quebradillas and

Sabana Grande ...

45 or less imagoes/10 to
100 larva (Carrion-
Cabreara 2003, p. 34).

No more than 5 imagoes/
no more than 10 larva
(Carrion-Cabrera 2003,

p. 44).

p. 48).
.............. Unknown .............c..ccueeeeee.. | Unknown
.............. Unknown ..........ccccceeeeenneeee.. | Unknown

1.3 ha (3.
(Monzon-Carmona 2007,

Not determinate (unknown)

2 acres) Current population (Biaggi-

Caballero 2010, p. 4).

Current population (Pérez-
Asso et al. 2009, p. 94).

Not observed since 1980’s
(Biaggi-Caballero 2010,
p. 4).

Not observed since 1926
(Biaggi-Caballero 2010,
p. 4).

The Puerto Rican harlequin butterfly
population has been estimated at
around 50 imagoes in the Northern karst
Region (Biaggi-Caballero 2009, p. 4) and
fewer than 20 imagoes in the Volcanic-
serpentine center mountain of the island
(Carrion-Cabrera 2003, p. 48).

Summary of Information Pertaining to
the Five Factors

Section 4 of the Act (16 U.S.C. 1533)
and its implementing regulations (50
CFR 424) set forth procedures for adding
species to, removing species from, or
reclassifying species on the Federal
Lists of Endangered and Threatened
Wildlife and Plants. Under section
4(a)(1) of the Act, a species may be

determined to be endangered or
threatened based on any of the
following five factors:

(A) The present or threatened
destruction, modification, or
curtailment of its habitat or range;

(B) Overutilization for commercial,
recreational, scientific, or education
purposes;

(C) Disease or predation;

(D) The inadequacy of existing
regulatory mechanisms; or

(E) Other natural or manmade factors
affecting its continued existence.

In making this finding, information
pertaining to the Puerto Rican harlequin
butterfly in relation to the five factors

provided in section 4(a)(1) of the Act is
discussed below.

In considering what factors might
constitute threats to a species, we must
look beyond the exposure of the species
to a particular factor to evaluate whether
the species may respond to that factor
in a way that causes actual impacts the
species. If there is exposure to a factor
and the species responds negatively, the
factor may be a threat and, during the
status review, we attempt to determine
how significant a threat it is. The threat
is significant if it drives, or contributes
to, the risk of extinction of the species
such that the species warrants listing as
endangered or threatened as those terms
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are defined in the Act. However, the
identification of the factors that could
impact a species negatively may not be
sufficient to compel a finding that the
species warrants listing. The
information must include evidence
sufficient to suggest that these factors
are operative threats that act on the
species to the point that the species may
meet the definition of endangered or
threatened under the Act.

Factor A: The Present or Threatened
Destruction, Modification, or
Curtailment of the Species’ Habitat or
Range

Habitat modification and habitat
fragmentation have been identified by
species experts as the main threat to the
Puerto Rican harlequin butterfly
(Carrién-Cabrera 2003, p. 44; Monzon-
Carmona 2007, p. 54; Biaggi-Caballero
2009, p. 1; Pérez-Asso et al. 2009, p. 11;
DNER 2010, p. 11). The consequences of
the loss and fragmentation of natural
habitat for the species is detrimental
because the species: (a) Is sedentary, (b)
has limited distribution, (c) has highly
specialized ecological requirements
(discussed in more detail under Factor
E), and (d) is considered a specialist
species because of the larvae’s
monophagous habit of feeding only on
Oplonia spinosa (Carrién-Cabrera 2003,

. 40).
P The Puerto Rican harlequin butterfly
faces significant threats from the
existing and imminent destruction,
modification, and curtailment of its
habitat and geographic range in the
Municipalities of Isabella, Quebradillas,
and Camuy. Most of the suitable habitat
for the species, especially in the
Municipality of Quebradillas, is
currently fragmented by urban
development. Dr. Stuart Ramos reported
that, in 1997, one of the healthiest
populations of the species showed a
drastic decrease after the use of heavy
equipment to clear vegetation in the
Puente Blanco area (Carrion-Cabrera
2003, p. 13). Biaggi-Caballero (2010, p.
3) expects that between 2010 and 2011
more than 30 percent of existing habitat
in the Municipality of Quebradillas
would be lost as a result of urban
development. In areas where
undeveloped land remains, the species’
larval food plant is likely to be affected
by existing agricultural practices that
result in deforestation to increase grass
lands, such as cattle grazing.

Currently, the Puerto Rican harlequin
butterfly is threatened by large-scale
residential and tourist projects, which
are planned within and around its
habitat in northern Puerto Rico. For
instance, in the municipalities of
Isabella and Quebradillas, occupied

suitable habitat is within an area
classified by both municipalities and
the Puerto Rico Planning Board (PRPB)
as a “Zone of Tourist Interest” (PRPB
2009, online data at http://
www.jp.gobierno.pr). Zone of Tourist
Interest is an area that by its natural
features and historic value has the
potential to be developed to promote
tourisms. Further, the coastline of
Isabella and Quebradillas is under
pressure of urban and tourist
development, with only small remnants
of coastal vegetation conserved in the
steeper areas of the northern cliff. In this
area, landowners clear vegetative cover
to the edge of the cliff so that potential
buyers have a better view of the
property and its landscape (Biaggi-
Caballero 2010, p. 9). According to the
PRPB, 11 development projects are
under evaluation around the species’
habitat, possibly affecting 74.8 cuerdas
(29.4 ha (72.6 ac)) in Quebradillas
(PRPB 2010, online data). Urban
development in or around the Puerto
Rican harlequin butterfly’s habitat
would directly and indirectly fragment
and impact its habitat and would limit
its population expansion in the area.
Additionally, the establishment of
residential and tourist developments is
expected to increase traffic and
therefore is likely to require road
improvements in proximity to the
Puerto Rican harlequin butterfly’s
habitat. The biological effects to the
species of the existing roads have not
been studied and are not understood in
Quebradillas and Maricao. However,
increasing vehicle traffic on the roads
within the essential habitat of a species
with difficulties to move or disperse can
result in mortality due to collisions and,
in some instances, can be catastrophic
to the population and should not be
underestimated (Glista 2007, p. 85). The
combination of habitat fragmentation
and high road density may negatively
impact the species and its habitat.

Summary of Factor A

Based on the above, we believe that
the Puerto Rican harlequin butterfly is
currently threatened by residential and
tourist development and habitat
fragmentation. Development and habitat
fragmentation within suitable habitat
would substantially affect the
distribution and abundance of the
species, as well as its habitat,
throughout its range. The scope and
timing of this factor are considered by
the Service to be high and imminent
because the known populations occur in
areas that are subject to development,
increased traffic, and increased road
maintenance and construction.
Therefore, based on the existing and

likely future trends in habitat loss and
fragmentation from development, we
find that the Puerto Rican harlequin
butterfly is threatened by the present or
threatened destruction, modification, or
curtailment of its habitat or range.

Factor B: Overutilization for
Commercial, Recreational, Scientific, or
Educational Purposes

An unknown number of Puerto Rican
harlequin butterflies have been
collected for scientific purposes and
deposited in universities and private
collections (J. Biaggi-Caballero 2011,
pers. comm.). However, at the present
time, only a few researchers are working
with the Puerto Rican harlequin
butterfly, and collection of the species is
regulated by Puerto Rico Department of
Natural and Environmental Resources
(DNER).

We are not aware of any information
that indicates the butterflies are being
sought by collectors or collected for
other purposes. Therefore, we do not
find that overutilization for commercial,
recreational, scientific, or educational
purposes threatens the Puerto Rican
harlequin butterfly.

Factor C: Disease or Predation

Biaggi-Caballero (2010, p. 8) suggests
the abundance of spiders (Misumenus
bubulcus, Peucetia viridians, Argiope
argentata and Nephila clavipes) as a
possible source of predation to the
Puerto Rican harlequin butterfly. He
also mentions lizards (Anolis
cristatellus and Anolis striatus) and
birds (Tyrannus dominguensis,
Dendroinca adelaida adelaida, and
Quiscalus brachypterus) as possible
predators. Although no predator has
been documented attacking and eating
imagoes, larvae, or eggs, the sudden
disappearance of larvae under
observation suggests depredation
(Biaggi-Caballero 2010, p. 8). Although
the Puerto Rican harlequin butterfly
may face predation by spiders, lizards,
and birds, we are not aware of any data
that indicate that predation is a
significant threat to the species.

We are not aware of any information
regarding any impacts from either
disease or predation on the Puerto Rican
harlequin butterfly. Therefore, we do
not find that disease or predation
threatens the Puerto Rican harlequin
butterfly.

Factor D: The Inadequacy of Existing
Regulatory Mechanisms

The Puerto Rico Department of
Natural and Environmental Resources
(DNER) designated the Puerto Rican
harlequin butterfly as Critically
Endangered under Commonwealth Law
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241 and Regulation 6766 on February
11, 2004 (DNER 2007, p. 42; DNER
2010, p. 1). Article 2 of Regulation 6766
includes all prohibitions and states that
the designation as ‘critically
endangered’ prohibits any person to
take the species; including harm,
possess, transport, destroy, import or
export individuals, nests, eggs, or
juveniles without previous
authorization from the Secretary of
DNER (DNER 2007, p. 28). At the
present time, the DNER has not
designated critical habitat for the
species under Regulation 6766.
Therefore, protection of the species’
habitat does not exist at this time.

Although the Commonwealth Law
241 and Regulation 6766 provide
adequate protection for the species,
however the lack of effectiveness of
enforcement makes them inadequate for
the protection of the habitat of the
Puerto Rican harlequin butterfly, and
particularly its host plant (Biaggi-
Caballero 2010, p. 9). Biaggi-Caballero
(2010, p. 9) states that constant violation
of the law occurs when the species’
habitat is modified, destroyed, or
fragmented by urban development and
vegetation-clearing activities. The host
plant is considered a common species
associated with edges of forested lands
and is not protected by Commonwealth
Law 241 or Regulation 6766. Under
Factor A and Factor E, we discuss in
more detail certain cases of lack of
enforcement that have led to threats to
the species and its habitat. For these
reasons, we conclude that existing
regulatory mechanisms may be
inadequate to protect the habitat of the
Puerto Rican harlequin butterfly.

Summary of Factor D

Commonwealth Law 241 and
Regulation 6766 provide protection for
the Puerto Rican harlequin butterfly but
not to its habitat. Based on the above
information, we conclude that the
Puerto Rican harlequin butterfly is
threatened by the inadequacy of existing
regulatory mechanisms.

Factor E: Other Natural or Manmade
Factors Affecting the Continued
Existence of the Species

Based on a review of the best
available information, we have
determined that the Puerto Rican
harlequin butterfly may also be
threatened by: Its limited distribution,
low reproductive capacity, and
ecological requirements; human-
induced fire; use of herbicides and
pesticides; vegetation management; and
climate change.

Limited Distribution

The Puerto Rican harlequin butterfly
is vulnerable to extinction due to low
population numbers and restricted
distribution (only two isolated
colonies), coupled with habitat
alteration or loss, and the monophagus
habit of its larvae (Carrién-Cabrera 2003,
p- 40). The Quebradillas population
occupy about 0.9 percent of the total
area of the forested habitat located on
the northern cliff between the
Municipality of Isabela, Quebradillas
and Camuy. For instance, in
Quebradillas, where the most significant
population occurs, the species occupies
only 10,525 square meters (m?) (2.6 ac?
(1.05 ha?)) distributed in 10 scattered
patches that fluctuate from 77 m2 (0.019
ac? (0.007 ha?)) to 3,287 m2 (0.812 ac?
(0.387 ha?)) (Monzon-Carmona 2007,

p- 44). Its small range may reflect a
remnant population of a once widely-
distributed butterfly whose habitat has
been altered or lost due to previous land
uses. Dr. Hernan Torres, entomologist at
the University of Puerto Rico, suggests
that its limited distribution may be an
effect of deforestation for agricultural
practices and of pesticides uses for pest
and mosquito control (H. Torres 2010,
pers. comm.).

Although the host plant Oplonia
spinosa has been found widely
distributed throughout Puerto Rico, the
Puerto Rican harlequin butterfly was
only detected in two localities (Carrién-
Cabreara 2003, p. 39). Additionally,
Monzo6n-Carmona (2007, p. 43) suggests
that although the species can disperse
several hundred meters (approximately
800 meters (2,625 feet)) and has the
capacity to colonize adjacent patches of
Oplonia spinosa, it also shows the
smallest geographic range of any
butterfly in Puerto Rico. This
information suggests that the current
limited distribution of the Puerto Rican
harlequin butterfly is based on an
undetermined ecological requirement of
the species found in these particular
sites at Isabela, Quebradillas, Camuy
and Maricao.

Low Reproductive Capacity and Highly
Specialized Ecological Requirements

The Puerto Rican harlequin butterfly’s
low reproductive capacity and its highly
specific ecological requirements for
reproduction are a threat to the species
because it has been reduced from a
larger historical range and population
size, and these characteristics make the
species less resilient and resistant to
stressors that may impact existing
popluations. Carrién-Cabrera (2003, p.
60) conducted a species survey where
only 235 adult individuals were

observed in 12 months. Eggs and larvae
have been found only on Oplonia
spinosa (Biaggi-Caballero 2010, p. 2). Its
broods generally contain 50 to 150 eggs,
with an average of 102 eggs per brood
(Carrién-Cabrera 2003, p. 38). The
author also found that the number of
larvae decreased as the number of adult
individuals increased. This information
suggests that the population dynamic of
the species may be synchronized with
an undetermined environmental factor
(Carrion-Cabrera 2003, p. 46).

Human-Induced Fire

Human-induced fire is a current
threat for the species at Quebradillas
and at Maricao (Biaggi-Caballero 2009 p.
5; Biaggi-Caballero 2010, p. 10). Fire
may kill adult, young and larva of
Puerto Rican harlequin butterfly, and
temporarily/permanent eliminates its
habitat. The Maricao Commonwealth
Forest had been subjected to human-
induced fire, affecting habitat
potentially used by the species. At the
Maricao Commonwealth Forest, the
species occurs in the driest section of
the forest near PR Road 120. On
February 25, 2005, arson burned more
than 400 acres with unknown effects to
the Puerto Rican harlequin butterfly
population (Biaggi-Caballero 2010,

p. 10). This fire likely had at least
temporary effects on the butterfly’s
habitat, but we have no information
regarding these effects and whether or
not they were permanent. In
Quebradillas, the species’ habitat in the
Puente Blanco area (which is where the
most significant population occurs) is
threatened by fires associated with
clandestine garbage dumps on Road
4485 (DENR 2010, unpublished data,

p- 23).

Use of Herbicides and Pesticides

The use of herbicides is a current
threat to the species and its host plant,
Oplonia spinosa, which is found at the
edges of roads and open areas. The use
of herbicides is a current practice
implemented by neighborhoods to
eliminate vegetation along the access
road to Puente Blanco (Road 4485) and
private properties, and it affects an
undetermined number of Oplonia
spinosa plants in Quebradillas (C.
Pacheco, USFWS, personal observation
2009).

Further, fumigation programs are
being implemented by the
Commonwealth of Puerto Rico and local
health officials at Terranova and San
José wards to control dengue fever (a
virus-based disease spread by
mosquitoes) (Biaggi-Caballero 2010,

p. 9). The area where this population
occurs in Quebradillas is surrounded by
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residential development. No pesticide
use guidelines have been developed
where the species occurs (Biaggi-
Caballero 2010, p. 9).

Vegetation Management

Vegetation management at El
Merendero in Quebradillas (public land
managed as a recreational area and
where the species currently occurs) may
adversely affect the Puerto Rican
harlequin butterfly and its host plant.
Oplonia spinosa grows on both sides of
the existing hiking trails and around the
picnic areas. Maintenance personnel
frequently trim the new growth of
Oplonia spinosa to remove vegetation
from the trails and picnic areas. The
Puerto Rican harlequin butterfly uses
the tenderest vegetative branches of new
growth of the host plant for bearing its
eggs and feeding during the larval stages
(Biaggi-Caballero 2010, p. 2). Trimming
the host plant and clearing the
vegetation in these areas may result in
mortality of the Puerto Rican harlequin
butterfly’s eggs and larvae. Currently, no
guidelines about vegetation
management and clearing have been
developed to avoid or minimize effects
to the species and its host plant.

Climate Change

The Intergovernmental Panel on
Climate Change (IPCC) concluded that
evidence of warming of the climate
system is unequivocal (IPCC 2007a, p.
30). Numerous long-term climate
changes have been observed, including
changes in arctic temperatures and ice,
and widespread changes in
precipitation amounts, ocean salinity,
wind patterns, and aspects of extreme
weather, including droughts, heavy
precipitation, heat waves, and the
intensity of tropical cyclones (IPCC
2007b, p. 7). While continued change is
certain, the magnitude and rate of
change is unknown in many cases.

Species that are dependent on
specialized habitat types, that are
limited in distribution or that have
become restricted to the extreme
periphery of their range will be most
susceptible to the impacts of climate
change. As previously mentioned, the
Puerto Rican harlequin butterfly is only
known from the North karst Region and
the central-western Volcanic-serpentine
Region of Puerto Rico, and requires a
very specialized habitat type. Therefore,
we found the data to be restrictive and
did not find any site-specific climate
change information for the Puerto Rican
harlequin butterfly or its habitat. We
searched for studies and literature
related to the effects of climate change
throughout the Puerto Rican harlequin
butterfly’s historical and currently

known range and did not identify any
data related to the effects of climate
change on the species. We also searched
for similar data related to the prickly
bush and did not find any data.
Additionally, there is no information
regarding naturally occurring fires, wind
patterns, and extreme weather
(including droughts, heavy
precipitation, heat waves, and the
intensity of tropical cyclones) as a result
of weather. Potential effects of climate
change on the species and its habitat are
currently unknown. Therefore, at this
time, we do not consider climate change
to be a threat to the species and its
habitat.

Summary of Factor E

The primary natural or manmade
threats to the Puerto Rican harlequin
butterfly appear to be the species’
limited distribution and its highly
specialized ecological requirements.
The scope of these threats is considered
high and imminent. These threats may
promote susceptibility to declines and
affect the species’ populations directly
during all life stages. [ In combination
or by themselves, the primary natural or
manmade threats explained above may
exacerbate the intensity, duration, and
exposure level of any other threats
acting upon the species, including the
use of herbicides and pesticides,
vegetation management, and human-
induced fires. Based on this
information, we conclude that other
natural or manmade factors affecting the
continued existence of the species
constitute a threat to the Puerto Rican
harlequin butterfly now, and that this
threat is expected to continue and
potentially increase in the foreseeable
future.

Finding

As required by the Act, we conducted
a review of the status of the species and
considered the five factors in assessing
whether the Puerto Rican harlequin
butterfly is endangered or threatened
throughout all or a significant portion of
its range. We examined the best
scientific and commercial information
available regarding the past, present,
and future threats faced by the species.
We reviewed the petition, information
available in our files, other available
published and unpublished
information, and we consulted with
Puerto Rican harlequin butterfly experts
and other Federal and State agencies.

This status review identified threats
to the species attributable to Factors A,
D, and E. One of the primary threats to
the species comes from the destruction,
modification, or curtailment of its
habitat (Factor A) in the form of past,

current, and future urban, agricultural,
and commercial development. Available
information indicates that a substantial
portion of the Puerto Rican harlequin
butterfly’s habitat will be affected in the
near future. One of the surviving
populations is located on private lands
and the other population is located in
the Maricao Commonwealth Forest. Any
habitat modification that results in loss
or fragmentation may cause irreversible
damage to the species’ natural habitat
and will cause further declines in the
number of individuals. Threats by
modification of the natural habitat are
evidenced by the decrease in
individuals in recent years and by
development pressure on Quebradillas
(see Factor A).

The inadequacy of existing regulatory
mechanisms (Factor D) is a threat
because populations located on public
and private lands lack effective
enforcement of existing regulatory
mechanisms to protect the Puerto Rican
harlequin butterfly.

We also consider the Puerto Rican
harlequin butterfly’s limited
distribution and specialized ecological
requirements (Factor E) to be significant
threats to the species and its habitat.
The use of herbicides and hand-clearing
of vegetation may change the conditions
necessary for the species to complete its
cycle or life, and may affect Oplonia
spinosa’s seed germination or seedling
recruitment at Quebradillas. However,
at this time, we have no evidence of any
regulation of pesticide or herbicide use,
or of manual cutting of vegetation in
and around the species’ habitat.
Additionally, the effects of fire on the
population is unclear at Maricao (see
Factor E). In addition, the low numbers
of individuals per population, the
specialist requirements of the species,
and fragmented distribution may
threaten the existence of the species (see
Factor E).

The Service does not have
information that suggests overutilization
(Factor B) or disease and predation
(Factor C) may threaten the continued
existence of the species. In general, the
majority of the factors mentioned in the
five-factor analysis may adversely affect
the known populations of the Puerto
Rican harlequin butterfly. Depending on
the intensity and the immediacy of such
threats, these factors, either by
themselves or in combination, are
operative threats that act on the species
and its habitat.

On the basis of the best scientific and
commercial information available, we
find that the listing of the Puerto Rican
harlequin butterfly as endangered or
threatened is warranted. Moreover,
because of the small and restricted
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populations of this species and because
of the threats described above, the
Puerto Rican harlequin butterfly should
be listed as endangered or threatened
throughout its entire range. We will
make a determination on the status of
the species as endangered or threatened
during the proposed listing process. As
explained in more detail below, an
immediate proposal of a regulation
implementing this action is precluded
by higher priority listing actions, and
progress is being made to add or remove
qualified species from the Lists of
Endangered and Threatened Wildlife
and Plants.

We reviewed the available
information to determine if the existing
and foreseeable threats render the
species at risk of extinction now such
that issuing an emergency regulation
temporarily listing the species in
accordance with section 4(b)(7) of the
Act is warranted. We determined that
issuing an emergency regulation
temporarily listing the species is not
warranted for this species at this time,
even though the threats are of a high
magnitude and imminent. We base that
decision on the existence of two
populations known to occur in Puerto
Rico. We do not have any information
that these populations are at risk of
extinction now. However, if at any time
we determine that issuing an emergency
regulation temporarily listing the
species is warranted, we will initiate
such action at that time.

Listing Priority Number

The Service adopted guidelines on
September 21, 1983 (48 FR 43098), to
establish a rational system for utilizing
available resources for the highest
priority species when adding species to
the Lists of Endangered or Threatened
Wildlife and Plants or reclassifying
species listed as threatened to
endangered status. These guidelines,
titled “Endangered and Threatened
Species Listing and Recovery Priority
Guidelines,” address the immediacy
and magnitude of threats, and the level
of taxonomic distinctiveness by
assigning priority in descending order to
monotypic genera (genus with one
species), full species, and subspecies (or
equivalently, distinct population
segments of vertebrates). We assigned
the Puerto Rican harlequin butterfly a
Listing Priority Number (LPN) of 2
based on our finding that the species
faces threats that are of high magnitude
and are imminent. These threats include
the present or threatened destruction,
modification, or curtailment of its
habitat; the inadequacy of existing
regulatory mechanisms; and other
natural or manmade factors affecting the

species’ continued existence. This is the
highest priority that can be provided to
this species under our guidance. Our
rationale for assigning the Puerto Rican
harlequin butterfly an LPN of 2 is
outlined below.

Under the Service’s LPN guidance,
the magnitude of threats is the first
criterion we look at when establishing a
listing priority. The guidance indicates
that species with the highest magnitude
of threats are those species facing the
greatest threats to their existence. These
species receive the highest listing
priority. We consider the threats to the
Puerto Rican harlequin butterfly to be
high in magnitude because many of the
threats that we analyzed are present
throughout the range and are likely to
result in an adverse impacts to the
status of the species because of its small
population size and limited
distribution.

Under our LPN guidance, the second
criterion we consider in assigning a
listing priority is the immediacy of
threats. This criterion is intended to
ensure that species facing actual,
identifiable threats are given priority
over those for which threats are will
likely occur in the future, or species that
are intrinsically vulnerable but are not
known to be presently facing threats.
Not all threats to the Puerto Rican
harlequin butterfly are imminent, but
we do have evidence of some currently
ongoing threats. Studies show that the
Puerto Rican harlequin butterfly is
limited by its lack of recruitment and
low reproductive capacity, both of
which are likely due to habitat
fragmentation.

Threats under Factor A are high in
magnitude and imminent because the
known populations occur in areas
subject to development, increased
traffic, and increased road maintenance
and construction. The potential for
inadequacy of regulatory mechanisms
(Factor D) due to enforcement is
considered moderate in magnitude and
imminent. The majority of the threats
under Factor E are high in magnitude
and imminent because they are
currently occurring throughout the
range of the species and result in the
lack of successful recruitment. Threats
under Factor E have occurred in the past
and are clearly a threat today and in the
near future. These impacts directly
affect the species’ ability to reproduce
and expand to larger areas, and may
promote susceptibility to population
declines.

The third criterion in our LPN
guidelines is intended to devote
resources to those species representing
highly distinctive or isolated gene pools
as reflected by taxonomy. We have

carefully reviewed the available
taxonomic information to reach the
conclusion that Puerto Rican harlequin
butterfly is a valid taxon at the species
level. The Puerto Rican harlequin
butterfly faces high magnitude,
imminent threats. Thus, in accordance
with our LPN guidance, we have
assigned the Puerto Rican harlequin
butterfly an LPN of 2.

We will continue to monitor the
threats to the Puerto Rican harlequin
butterfly, and the species’ status, on an
annual basis, and should the magnitude
or the imminence of the threats change,
we will revise the LPN accordingly.

Work on a proposed listing
determination for the Puerto Rican
harlequin butterfly is precluded by work
on higher priority listing actions with
absolute statutory, court-ordered, or
court-approved deadlines and final
listing determinations for those species
that were proposed for listing with
funds from Fiscal Year 2011. This work
includes all the actions listed in the
tables below under Preclusion and
Expeditious Progress.

Preclusion and Expeditious Progress

Preclusion is a function of the listing
priority of a species in relation to the
resources that are available and the cost
and relative priority of competing
demands for those resources. Thus, in
any given fiscal year (FY), multiple
factors dictate whether it will be
possible to undertake work on a listing
proposal or whether promulgation of
such a proposal is precluded by higher
priority listing actions.

The resources available for listing
actions are determined through the
annual Congressional appropriations
process. The appropriation for the
Listing Program is available to support
work involving the following listing
actions: Proposed and final listing rules;
90-day and 12-month findings on
petitions to add species to the Lists of
Endangered and Threatened Wildlife
and Plants (Lists) or to change the status
of a species from threatened to
endangered; annual “resubmitted”
petition findings on prior warranted-
but-precluded petition findings as
required under section 4(b)(3)(C)(i) of
the Act; critical habitat petition
findings; proposed and final rules
designating critical habitat; and
litigation-related, administrative, and
program-management functions
(including preparing and allocating
budgets, responding to Congressional
and public inquiries, and conducting
public outreach regarding listing and
critical habitat). The work involved in
preparing various listing documents can
be extensive and may include, but is not
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limited to: Gathering and assessing the
best scientific and commercial data
available and conducting analyses used
as the basis for our decisions; writing
and publishing documents; and
obtaining, reviewing, and evaluating
public comments and peer review
comments on proposed rules and
incorporating relevant information into
final rules. The number of listing
actions that we can undertake in a given
year also is influenced by the
complexity of those listing actions; that
is, more complex actions generally are
more costly. The median cost for
preparing and publishing a 90-day
finding is $39,276; for a 12-month
finding, $100,690; for a proposed rule
with critical habitat, $345,000; and for
a final listing rule with critical habitat,
$305,000.

We cannot spend more than is
appropriated for the Listing Program
without violating the Anti-Deficiency
Act (see 31 U.S.C. 1341(a)(1)(A)). In
addition, in FY 1998 and for each fiscal
year since then, Congress has placed a
statutory cap on funds that may be
expended for the Listing Program, equal
to the amount expressly appropriated
for that purpose in that fiscal year. This
cap was designed to prevent funds
appropriated for other functions under
the Act (for example, recovery funds for
removing species from the Lists), or for
other Service programs, from being used
for Listing Program actions (see House
Report 105-163, 105th Congress, 1st
Session, July 1, 1997).

Since FY 2002, the Service’s budget
has included a critical habitat subcap to
ensure that some funds are available for
other work in the Listing Program (“The
critical habitat designation subcap will
ensure that some funding is available to
address other listing activities” (House
Report No. 107—103, 107th Congress,
1st Session, June 19, 2001)). In FY 2002
and each year until FY 2006, the Service
has had to use virtually the entire
critical habitat subcap to address court-
mandated designations of critical
habitat, and consequently none of the
critical habitat subcap funds have been
available for other listing activities. In
some FYs since 2006, we have been able
to use some of the critical habitat
subcap funds to fund proposed listing
determinations for high-priority
candidate species. In other FYs, while
we were unable to use any of the critical
habitat subcap funds to fund proposed
listing determinations, we did use some
of this money to fund the critical habitat
portion of some proposed listing
determinations so that the proposed
listing determination and proposed
critical habitat designation could be
combined into one rule, thereby being

more efficient in our work. At this time,
for FY 2011, we do plan to use some of
the critical habitat subcap funds to fund
proposed listing determinations.

We make our determinations of
preclusion on a nationwide basis to
ensure that the species most in need of
listing will be addressed first and also
because we allocate our listing budget
on a nationwide basis. Through the
listing cap, the critical habitat subcap,
and the amount of funds needed to
address court-mandated critical habitat
designations, Congress and the courts
have in effect determined the amount of
money available for other listing
activities nationwide. Therefore, the
funds in the listing cap, other than those
needed to address court-mandated
critical habitat for already listed species,
set the limits on our determinations of
preclusion and expeditious progress.

Congress identified the availability of
resources as the only basis for deferring
the initiation of a rulemaking that is
warranted. The Conference Report
accompanying Public Law 97-304
(Endangered Species Act Amendments
of 1982), which established the current
statutory deadlines and the warranted-
but-precluded finding, states that the
amendments were ‘“‘not intended to
allow the Secretary to delay
commencing the rulemaking process for
any reason other than that the existence
of pending or imminent proposals to list
species subject to a greater degree of
threat would make allocation of
resources to such a petition [that is, for
a lower-ranking species] unwise.”
Although that statement appeared to
refer specifically to the “to the
maximum extent practicable” limitation
on the 90-day deadline for making a
“substantial information” finding (see
16 U.S.C. 1533(b)(3)(A)), that finding is
made at the point when the Service is
deciding whether or not to commence a
status review that will determine the
degree of threats facing the species, and
therefore the analysis underlying the
statement is more relevant to the use of
the warranted-but-precluded finding,
which is made when the Service has
already determined the degree of threats
facing the species and is deciding
whether or not to commence a
rulemaking.

In FY 2011, on April 9, 2011,
Congress passed a continuing resolution
which provides funding at the FY 2010
enacted level through April 15, 2011.
Until Congress appropriates funds for
FY 2011 at a different level, we will
fund listing work based on the FY 2010
amount. Thus, at this time in FY 2011,
the Service anticipates an appropriation
of $22,103,000 for the listing program
based on FY 2010 appropriations. Of

that, the Service anticipates needing to
dedicate $11,632,000 for determinations
of critical habitat for already listed
species. Also $500,000 is appropriated
for foreign species listings under the
Act. The Service thus has $9,971,000
available to fund work in the following
categories: compliance with court orders
and court-approved settlement
agreements requiring that petition
findings or listing determinations be
completed by a specific date; section 4
(of the Act) listing actions with absolute
statutory deadlines; essential litigation-
related, administrative, and listing
program-management functions; and
high-priority listing actions for some of
our candidate species. In FY 2010, the
Service received many new petitions
and a single petition to list 404 species.
The receipt of petitions for a large
number of species is consuming the
Service’s listing funding that is not
dedicated to meeting court-ordered
commitments. Absent some ability to
balance effort among listing duties
under existing funding levels, it is
unlikely that the Service will be able to
initiate any new listing determination
for candidate species in FY 2011.

In 2009, the responsibility for listing
foreign species under the Act was
transferred from the Division of
Scientific Authority, International
Affairs Program, to the Endangered
Species Program. Therefore, starting in
FY 2010, we used a portion of our
funding to work on the actions
described above for listing actions
related to foreign species. In FY 2011,
we anticipate using $1,500,000 for work
on listing actions for foreign species,
which reduces funding available for
domestic listing actions; however,
currently only $500,000 has been
allocated for this function. Although
there are no foreign species issues
included in our high-priority listing
actions at this time, many actions have
statutory or court-approved settlement
deadlines, thus increasing their priority.
The budget allocations for each specific
listing action are identified in the
Service’s FY 2011 Allocation Table (part
of our administrative record).

For the above reasons, funding a
proposed listing determination for the
Puerto Rican harlequin butterfly is
precluded by court-ordered and court-
approved settlement agreements, listing
actions with absolute statutory
deadlines, work on final listing
determinations for those species that
were proposed for listing with funds
from FY 2011, and work on proposed
listing determinations for those
candidate species with a higher listing
priority.
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Based on our September 21, 1983,
guidelines for assigning an LPN for each
candidate species (48 FR 43098), we
have a significant number of species
with a LPN of 2. Using these guidelines,
we assign each candidate an LPN of 1
to 12, depending on the magnitude of
threats (high or moderate to low),
immediacy of threats (imminent or
nonimminent), and taxonomic status of
the species (in order of priority:
monotypic genus (a species that is the
sole member of a genus); species; or part
of a species (subspecies, distinct
population segment, or significant
portion of the range)). The lower the
listing priority number, the higher the
listing priority (that is, a species with an
LPN of 1 would have the highest listing
priority).

Because of the large number of high-
priority species, we have further ranked
the candidate species with an LPN of 2
by using the following extinction-risk
type criteria: International Union for the
Conservation of Nature and Natural
Resources (IUCN) Red list status/rank;
Heritage rank (provided by
NatureServe); Heritage threat rank
(provided by NatureServe); and species
currently with fewer than 50
individuals, or 4 or fewer populations.
Those species with the highest ITUCN
rank (critically endangered); the highest
Heritage rank (G1); the highest Heritage
threat rank (substantial, imminent

threats); and currently with fewer than
50 individuals, or fewer than 4
populations, originally comprised a
group of approximately 40 candidate
species (“Top 40”). These 40 candidate
species have had the highest priority to
receive funding to work on a proposed
listing determination. As we work on
proposed and final listing rules for those
40 candidates, we apply the ranking
criteria to the next group of candidates
with an LPN of 2 and 3 to determine the
next set of highest priority candidate
species. Finally, proposed rules for
reclassification of threatened species to
endangered are lower priority, because
as listed species, they are already
afforded the protections of the Act and
implementing regulations. However, for
efficiency reasons, we may choose to
work on a proposed rule to reclassify a
species to endangered if we can
combine this with work that is subject
to a court-determined deadline.

With our workload so much bigger
than the amount of funds we have to
accomplish it, it is important that we be
as efficient as possible in our listing
process. Therefore, as we work on
proposed rules for the highest priority
species in the next several years, we are
preparing multi-species proposals when
appropriate, and these may include
species with lower priority if they
overlap geographically or have the same
threats as a species with an LPN of 2.

FY 2011 COMPLETED LISTING ACTIONS

In addition, we take into consideration
the availability of staff resources when
we determine which high-priority
species will receive funding to
minimize the amount of time and
resources required to complete each
listing action.

As explained above, a determination
that listing is warranted but precluded
must also demonstrate that expeditious
progress is being made to add and
remove qualified species to and from
the Lists of Endangered and Threatened
Wildlife and Plants. As with our
“precluded” finding, the evaluation of
whether progress in adding qualified
species to the Lists has been expeditious
is a function of the resources available
for listing and the competing demands
for those funds. (Although we do not
discuss it in detail here, we are also
making expeditious progress in
removing species from the list under the
Recovery program in light of the
resource available for delisting, which is
funded by a separate line item in the
budget of the Endangered Species
Program. So far during FY 2011, we
have completed one delisting rule.)
Given the limited resources available for
listing, we find that we are making
expeditious progress in FY 2011 in the
Listing Program. This progress included
preparing and publishing the following
determinations:

Publication date Title Actions FR pages

10/6/2010 .......... Endangered  Status for the  Altamaha | Proposed Listing Endangered ..........cccccoevveeenen. 75 FR 61664—61690
Spinymussel and Designation of Critical Habi-
tat.

10/7/2010 .......... 12-Month Finding on a Petition to list the Sac- | Notice of 12-month petition finding, Not war- | 75 FR 62070-62095
ramento Splittail as Endangered or Threatened. ranted.

10/28/2010 ........ Endangered Status and Designation of Critical | Proposed Listing Endangered (uplisting) .............. 75 FR 66481-66552
Habitat for Spikedace and Loach Minnow.

11/2/2010 .......... 90-Day Finding on a Petition to List the Bay | Notice of 90-day Petition Finding, Not substantial | 75 FR 67341-67343
Springs Salamander as Endangered.

11/2/2010 .......... Determination of Endangered Status for the | Final Listing Endangered ..........cccoeiiniiiineninnns 75 FR 6751167550
Georgia Pigtoe Mussel, Interrupted Rocksnail,
and Rough Hornsnail and Designation of Crit-
ical Habitat.

11/2/2010 .......... Listing the Rayed Bean and Snuffbox as Endan- | Proposed Listing Endangered ...........cccccccenernene 75 FR 6755167583
gered.

11/4/2010 .......... 12-Month Finding on a Petition to List Cirsium | Notice of 12-month petition finding, Warranted | 75 FR 67925-67944
wrightii (Wright's Marsh Thistle) as Endan- but precluded.
gered or Threatened.

12/14/2010 ........ Endangered Status for Dunes Sagebrush Lizard | Proposed Listing Endangered ..............ccccceeuennee. 75 FR77801-77817

12/14/2010 ........ 12-Month Finding on a Petition to List the North | Notice of 12-month petition finding, Warranted | 75 FR 78029-78061
American Wolverine as Endangered or Threat- but precluded.
ened.

12/14/2010 ........ 12-Month Finding on a Petition to List the | Notice of 12-month petition finding, Warranted | 75 FR 78093-78146
Sonoran Population of the Desert Tortoise as but precluded.
Endangered or Threatened.

12/15/2010 ........ 12-Month Finding on a Petition to List Astragalus | Notice of 12-month petition finding, Warranted | 75 FR 78513-78556
microcymbus and Astragalus schmolliae as but precluded.
Endangered or Threatened.

12/28/2010 ........ Listing Seven Brazilian Bird Species as Endan- | Final Listing Endangered ..........cccooeoineiiineninns 75 FR 81793-81815
gered Throughout Their Range.
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FY 2011 COMPLETED LISTING ACTIONS—Continued
Publication date Title Actions FR pages

1/4/2011

1/19/2011

2/10/2011

2/17/2011

2/22/2011

2/22/2011

2/23/2011

2/23/2011

2/24/2011

2/24/2011

3/8/2011

3/8/2011

3/10/2011
3/15/2011

3/22/2011

4/1/2011

4/5/2011

4/5/2011

4/12/2011

4/13/2011

4/14/2011

4/14/2011

4/26/2011

4/26/2011

5/12/2011

90-Day Finding on a Petition to List the Red Knot
subspecies Calidris canutus roselaari as En-
dangered.

Endangered Status for the Sheepnose and
Spectaclecase Mussels.

12-Month Finding on a Petition to List the Pacific
Walrus as Endangered or Threatened.

90-day Finding on a Petition To List the Sand
Verbena Moth as Endangered or Threatened.

Determination of Threatened Status for the New
Zealand-Australia Distinct Population Segment
of the Southern Rockhopper Penguin.

12-Month Finding on a Petition to List Solanum
conocarpum (marron bacora) as Endangered.

12-Month Finding on a Petition to List Thorne’s
Hairstreak Butterfly as Endangered.

12-Month Finding on a Petition to List Astragalus
hamiltonii, Penstemon flowersii, Eriogonum
soredium, Lepidium ostleri, and Trifolium
friscanum as Endangered or Threatened.

90-Day Finding on a Petition to List the Wild
Plains Bison or Each of Four Distinct Popu-
lation Segments as Threatened.

90-Day Finding on a Petition to List the
Unsilvered Fritillary Butterfly as Threatened or
Endangered.

12-Month Finding on a Petition to List the Mt.
Charleston Blue Butterfly as Endangered or
Threatened.

90-Day Finding on a Petition to List the Texas
Kangaroo Rat as Endangered or Threatened.

Initiation of Status Review for Longfin Smelt

Withdrawal of Proposed Rule to List the Flat-
tailed Horned Lizard as Threatened.

12-Month Finding on a Petition to List the Berry
Cave Salamander as Endangered.

90-Day Finding on a Petition to List the Spring
Pygmy Sunfish as Endangered.

12-Month Finding on a Petition to List the
Bearmouth  Mountainsnail, Byrne Resort
Mountainsnail, and Meltwater Lednian Stonefly
as Endangered or Threatened.

90-Day Finding on a Petition to List the Peary
Caribou and Dolphin and Union population of
the Barren-ground Caribou as Endangered or
Threatened.

Proposed Endangered Status for the Three
Forks Springsnail and San Bernardino
Springsnail, and Proposed Design